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In the District Court of the United States 
for the District of Arizona 


Civ. No. 642 


ZOA H. ZANE and JACK ZANE, her husband, 
Plaintiffs, 


VS. 


PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


COMPLAINT 
The plaintiffs above named complain against the 
defendant above named, and for their causes of ac- 
tion and statements of claim against the defendant 
allege as follows: 


FIRST CAUSE OF ACTION AND STATE- 
MENT OF CLAIM 


ie 

That the plaintiffs, and each of them, are, and 
at all times hereinafter mentioned were, citizens 
and residents of the State of Arizona; that the de- 
fendant is, and at all times hereinafter mentioned 
was, a corporation incorporated under the laws of 
the State of California and a citizen and a resident 
of the State of California; that the defendant is, 
and at all times hereinafter mentioned was, duly 
qualified and authorized to do business in the State 
of Arizona and doing business in the State of Ari- 
zona; that the matter in controversy herein exceeds, 
exclusive of interest and costs, the sum of Three 
Thousand Dollars ($3,000.00) ; 
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ile 
That the plaintiffs are now, and at all times here- 
inafter mentioned were, husband and wife; [9] 


Wee 

That on and prior to the 11th day of December, 
1942, and ever since said time, the defendant was 
and has been operating bus lines as a common car- 
rier for the transportation of passengers for hire in 
and through various states of the United States, in- 
eluding Arizona and California, and on and before 
said day was operating, and now operates, busses 
between the cities of Phoenix, Arizona, and Los An- 
geles, California, and elsewhere in and through said 
states. 

IV. 

That on the 10th day of December, 1942, the 
plaintiff, Zoa H. Zane, at Phoenix, Arizona, pur- 
chased from the defendant a ticket for the trans- 
portation of said plaintiff by the defendant from 
Phoenix, Arizona, to Los Angeles, California, and 
became a passenger for hire on one of defendant’s 
busses; that said bus, in which said plaintiff was 
such passenger, left Phoenix, Arizona, the evening 
of December 10th, 1942, and that on the 11th day 
of December, 1942, while the plaintiff, Zoa H. Zane, 
was such passenger in said bus in the County of 
Riverside, State of California, on Highway 99, ap- 
proximately Sixteen (16) miles west of the city 
limits of Indio, California, the defendant and the 
agent, servant and employee of the defendant, one 
Russell Douglas, who was then and there driving 
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and operating said bus and acting within the scope 
of his employment as such agent, servant and em- 
ployee, so negligently and carelessly drove, man- 
aged and operated said passenger bus along and 
over said Highway aforesaid as to cause the same 
to collide with a truck then and there being driven 
in the same direction as said bus, and that by rea- 
son of said negligence and carelessness of the de- 
fendant, and its said agent, servant and employee, 
and each of them, and as a direct and proximate re- 
sult thereof, the plaintiff, Zoa H. Zane, sustained 
the injuries hereinafter set forth; [10] 


Vv. 

That as a result of said carelessness and negli- 
gence the right foot and lower portion of the nght 
leg of the plaintiff, Zoa H. Zane, were so badly 
bruised, smashed, injured and damaged as to ne- 
cessitate the amputation of the right leg of said 
plaintiff below the knee; that the neck of the right 
femur or thigh bone of said plaintiff was fractured 
which resulted in a non-union of the broken parts 
of said femur or thigh bone, and in a non-union of 
said femur or thigh bone with the hip bone; that, 
as a result of said fracture and non-union, there is 
and will permanently continue to be a total non- 
functioning right-lower extremity of said plaintiff 
so far as wegiht bearing is concerned, and said 
plaintiff has been and will continue to be caused 
great discomfort, pain, suffering, inconvenience, 
and disfigurement, and will be forced at all times 
to use crutches, and will be wholly unable at any 
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time to use an artificial limb, or to walk or use her 
right leg. 


VI. 

That by reason of said fracture of said right 
femur or thigh bone, plaintiffs have been obliged 
to ineur and pay and have incurred and paid ex- 
penses as follows: Doctors’ bills, $200; Hospital 
bills, $185; Medical expenses, $300; Assistance at 
home of plaintiffs, $720; and X-rays, $160, or a to- 
tal of $1,565.00; and that the plaintiffs will be re- 
quired to incur and pay further expenses for med- 
ical care and treatment ; 


Ryan: 

That as a result of said fracture of said right fe- 
mur and the said resulting non-unions, hereinbe- 
fore set forth, which were directly and proximately 
caused by said carelessness and negligence of the 
defendant, and of its said agent, servant and em- 
ployee, the plaintiff, Zoa H. Zane, has suffered and 
will continue to suffer great pain, anguish, distress, 
discomfort, [11] inconvenience and disfigurement, 
and that said plaintiff has been, is, and will be un- 
able to support her weight, or to use an artificial 
limb, or to walk without the use of crutches, and 
has been, is, and will be unable to perform duties 
as a housewife, or to engage in anv gainful pur- 
suit, or to take care of her children or to bear chil- 
dren, or to be a normal wife; that at the time of 
said accident, said plaintiff, Zoa H. Zane, was 23 
years of age and was in excellent health, and had 
a long life expectancy; that at said time said plain- 
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tiff was capable of earning approximately $150 per 
month; and that, had it not been for said injury to 
said right femur, and the results and consequences 
thereof, said plaintiff could and would have earned 
from $150 to $200 per month; that by reason of said 
injury to said right femur, the plaintiffs, in addi- 
tion to the special damages above set forth, have 
suffered and sustained general damages in the sum 
of $50,000. 


Wherefore, plaintiffs pray that the plaintiffs 
have and recover of and from the defendant the 
sum of $51,565, together with their costs herein in- 
curred. 


SECOND CAUSE OF ACTION AND STATE- 
MENT OF CLAIM 


I. 

Plaintiffs here repeat, reiterate and adopt by ref- 
erence, each and every, all and singular, the alle- 
gations contained in paragraphs numbered I, IJ, 
III, IV, and V of the foregoing first cause of action 
and statement of claim as a part of this second 
cause of action and statement of claim, the same as 
though said allegations were here set forth in full. 


II. 

That immediately after the occurrence of the ac- 
cident and injuries to the plaintiff, Zoa H. Zane, 
above set forth, she was taken to a hospital at Indio, 
California, where her right leg was amputated be- 
low the knee; that very shortly thereafter the claim 
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agent of the defendant called upon said plaintiff 
at said hospital and then and thereafter at other 
times advised said plaintiff that the Doctor who 
had amputated said leg of plaintiff, and who was in 
attendance upon said plaintiff, was the defendant’s 
Doctor, and that the defendant would pay said Doc- 
tor for his services to said plaintiff, and would take 
care of all hospital and other medical bills, at said 
hospital, which was done by the defendant; that 
said claim agent of the defendant further advised 
said plaintiff that said Doctor was a good and capa- 
ble Doctor, and that said plaintiff could depend and 
rely upon what said Doctor might tell her in regard 
to her injuries and condition; that said Doctor was 
in daily attendance upon said plaintiff at said hos- 
pital, and that said claim agent visited said plain- 
tiff at said hospital very frequently, and at all times 
assured the plaintiff as to the high degree of med- 
ical skill of said Doctor, and many times advised 
the plaintiff and caused the plaintiff to believe that 
she safely could rely upon the statements of said 
Doctor as to her injuries and condition; that at all 
said times and up to and at the time of the settle- 
ment hereinafter mentioned said claim agent, and 
said Doctor in treating and attending said plain- 
tiff, were the agents of, and acting for, defendant. 


HOE, 

That at all times while said plaintiff, Zoa H. 
Zane, was in said hospital she was in a very weak, 
nervous and worried condition as the result of said 
injuries and said amputation, and that said claim 
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agent and said Doctor gained the confidence of said 
plaintiff, and that the plaintiff relied upon and be- 
lieved [13] the statements of said claim agent and 
said Doctor; that said claim agent and said Doctor 
on many occasions at said hospital falsely stated 
and represented to said plaintiff that her only in- 
jury was the injury to the right foot and lower 
right lee of said plaintiff, which necessitated the 
amputation of the leg of said plaintiff below the 
knee, and further falsely represented and stated to 
said plaintiff that she had not sustained any other 
injuries in, or by reason of, said accident, and that 
the plaintiff would be able to use an artificial limb 
on said right leg, thus avoiding the use of crutches, 
and that said plaintiff would be able to walk with- 
out crutches, and that in due course said plaintiff 
would be able to use said artificial hmb and could 
walk, dance, and engage in all other activities to 
practically the same extent as though she still had 
her natural leg and foot, and that the plaintiff 
would have or experience very little, if any, pain, 
discomfort or inconvenience; that said plaintiff, 
having explicit confidence in said Doctor and said 
claim agent, believed said statements and represen- 
tations to be true, and relied entirely thereon; that 
all of said representations and statements were 
wholly false and untrue, and either were made by 
said Doctor and said claim agent, who then and 
there were the agents of the defendant, knowing 
the same to be false and untrue, or were made reck- 
lessly and without regard as to their truth or fal- 
sity, and with a full means of knowledge of their 
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falsity; that, as alleged in paragraphs V and VIL 
of the foregoing first cause of action and statement 
of claim, which allegations are here adopted by ref- 
erence, in addition to the injury to her right foot 
and lower right leg below the knee, which necessi- 
tated the said amputation, said plaintiff, Zoa H. 
Zane, in and as a result of said accident sustained 
a fracture of the neck of her right femur or thigh 
bone, with the results alleged in said paragraphs, 
which allegations are hereby adopted [14] by ref- 
erence. 
IV. 

That several weeks after said accident, said claim 
agent of the defendant took up with the plaintiff, 
Zoa H. Zane, at said hospital the matter of a set- 
tlement of her claim against the defendant by rea- 
son of said accident and the injuries to the right. 
foot and lower right leg of the plaintiff below the 
knee, which necessitated the said amputation, and 
that at said time and thereafter said claim agent 
and said Doctor on many occasions importuned and 
urged said plaintiff to agree upon a settlement of 
said claim; that thereafter said plaintiff, Zoa H. 
Zane, and the plaintiff, Jack Zane, agreed with the 
defendant, through its said claim agent, upon a set- 
tlement of said claim for said injuries below the 
knee, at and for the sum of $14,500, which said sum 
was paid to the plaintiffs by the defendant; and 
that the defendant, through its said claim agent, 
took and received from the plaintiffs a general re- 
lease purporting to release and discharge the de- 
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fendant from any and all claims and demands of 
the plaintiffs on account of said accident. 


Vv. 

That at the time of the execution of said release, 
and many times prior thereto, said Doctor and 
claim agent of the defendant made the false repre- 
sentations and statements to the plaintiffs regard- 
ing the injuries and condition of the plaintiff, Zoa 
H. Zane, that are above set forth, and positively 
represented and stated to the plaintiffs that no in- 
juries had been sustained by the plaintiff except 
said injuries to her lower right leg and foot as 
above described; that immediately prior to said set- 
tlement said claim agent and said Doctor advised 
the plaintiffs that they did not need any independ- 
ent, legal or other advice, and that a better settle- 
ment could be made without the same; [15] that 
neither at the time of said settlement and the execu- 
tion and delivery of said release, nor at any time 
prior thereto, nor for a long time subsequent there- 
to, did the plaintiffs, or either of them, have any 
knowledge whatsoever of, or suspect the existence 
of, said fracture of the femur or thigh bone of the 
plaintiff, Zoa H. Zane, or of any injury whatso- 
ever thereto, or of any of the consequences thereof ; 
and that said release was executed and delivered in 
complete ignorance of the plaintiffs, and each of 
them, of such injury and in complete reliance upon 
the representations and statements aforesaid re- 
garding the injury sustained by the plaintiff, and 
the results thereof; that neither the said fracture 
of said right femur or thigh bone, nor the results 
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or consequences thereof, became known to the plain- 
tiffs until long after said settlement and the execu- 
tion and delivery of said release; that if said frac- 
ture or the results or consequences thereof had been 
known to the plaintiffs, or either of them, this would 
have materially affected their said settlement with 
the defendant, and that the plaintiffs, for said 
amount, would not have executed a release purport- 
ing to cover and extend to any and all claims of the 
plaintiffs, if said fracture, or the results or conse- 
quences thereof, had been known or suspected by 
them; that at the time of the execution of the said 
release, both the plaintiffs were ignorant of their 
legal rights and were wholly inexperienced as to 
legal instruments or affairs, and that the plaintiff, 
Zoa H. Zane, was in a weak and nervous condition; 
that by reason of this and by reason of the false 
representations and statements of the agents of the 
defendant aforesaid, the plaintiffs were led to be- 
lieve, and did believe, that said release did not apply 
or extend to anything except the injury to said 
right foot and lower right leg of said plaintiff, and 
the amputation thereof, which they had been as- 
sured was the only injury sustained in or caused 
by said [16] accident as aforesaid, and that the 
claim of the plaintiffs by reason of said injury was 
the only claim that was being discharged or released 
by said release. 


VI. 
That prior to and at the time of said accident, 
and ever since said time it was and has been and 
now is provided in and by the statutes of the State 
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of California, Section 1542 of the Civil Code of 
California, as follows: 

‘“A general release does not extend to claims 
which the creditor does not know or suspect to 
exist in his favor at the time of executing 
the release, which if known by him must have 
materially affected his settlement with the 
debtor.”’ 


That in and by the decisions of the Supreme 
Court of the State of California, being the court of 
last resort of said State, construing said section, 
it has been and is decided and held that a release 
executed by one who has sustained injuries does not 
extend to or cover the injuries not known or sus- 
pected to exist at the time of such release, but ex- 
tends to and covers only such injuries as were 
known or suspected to exist at such time and stands 
as the agreement of the parties as to such known 
injuries only; that in and by the decisions of said 
Court it has been and is decided and held that 
where, at the time of the execution of such release, 
there are known and unknown injuries no recission 
of such release and no offer to restore or restora- 
tion of the consideration paid therefor is necessary 
in order to recover on account of injuries not known 
or suspected to exist at the time of the execution of 
such release. 

VIL. 

That the plaintiffs have not been and are not 
able to tender or repay the consideration which the 
plaintiffs received from the defendant in the settle- 
ment of said injuries known to them [17] at the 
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time of said settlement for the reason that the 
plaintiffs did not learn or know that there had been 
any injuries to the femur or thigh bone of said 
plaintiff, Zoa H. Zane, until long after said settle- 
ment was made; that this condition was brought 
about by the defendant, its agents and servants, in 
falsely representing to the plaintiffs that there were 
no injuries other than the injuries to the right foot 
and the right leg below the knee; that, by reason of 
the conduct of the defendant, its agents and serv- 
ants, in making said representations as herein al- 
leged, the plaintiffs have been and are unable to 
tender or repay to the defendant the consideration 
received in settlement of the injuries known at the 
time said settlement was made; that the plaintiffs 
were compelled to spend a large portion of the 
money received from said settlement for medical, 
hospital, X-rays, nursing, and other expenses in try- 
ing to heal or cure said injury of said fractured 
femur, and had spent other portions of said money 
in other ways before learning of said injury; that 
said condition of plaintiffs being unable to tender 
or repay the defendant the sum of money received 
in said settlement was and has been due to the said 
conduct of the defendants, its agents and servants, 
as herein alleged. 


VITl. 

That by reason of said fracture of said right fe- 
mur or thigh bone plaintiffs have been obliged to 
incur and pay and have incurred and paid expenses 
as follows: Doctors’ bills, $200; Hospital bills, $185 ; 
Medical expenses, $300; Assistance at home of plain- 
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tiffs, $720; and X-rays, $160, or a total of $1,565; 
and that the plaintiffs will be required to incur and 
pay further expenses for medical care and treat- 
ment ; 

IDS, 

That as a result of said fracture of said right 
femur and the resulting non-unions, hereinbefore 
set forth, which the [18] plaintiffs did not know or 
suspect to exist at the time of the execution and de- 
livery of said release, and which was a direct and 
proximate result of the said carelessness and negli- 
gence of the defendant and of its said agent, serv- 
ant and employee, the plaintiff, Zoa H. Zane, has 
suffered, and will continue to suffer, great pain, an- 
guish, distress, discomfort, inconvenience and dis- 
figurement, and has been, is, and will be unable to 
support her weight, or to use an artificial limb, or 
to walk without the use of crutches, and has been, 
is, and will be unable to perform duties as a house- 
wife, or to engage in any gainful pursuit, or to take 
care of her children, or to bear children, or to be 
a normal wife; that at the time of said accident, 
said plaintiff, Zoa H. Zane, was 23 years of age and 
was in excellent health, and had a long life expect- 
ancy ; that at said time said plaintiff was capable of 
earning approximately $150 per month; and that, 
had it not been for said injury to said right femur, 
said plaintiff could and would have earned from 
$150 to $200 per month; that, by reason of said in- 
Jury to said right femur and the said non-unions 
resulting therefrom, the plaintiffs, in addition to 
the special damages above set forth, have suf- 


Zoa H. Zane and Jack Zane 1D 


fered and sustained general damages in the sum of 
$50,000. 


Wherefore, plaintiffs pray that the plaintiffs have 
and recover of and from the defendant the sum of 
$51,565, together with their costs herein incurred. 


THIRD CAUSE OF ACTION AND STATE- 
MENT OF CLAIM 


He 

Plaintiffs here repeat, reiterate, and adopt by 
reference, each and every, all and singular, the alle- 
gations contained in paragraphs numbered I, II, 
III, IV, and V of the foregoing [19] first cause of 
action and statement of claim as a part of this third 
cause of action and statement of claim, the same as 
though said allegation were here set forth in full. 


J. 

That immediately after the occurrence of said ac- 
cident and injuries to said plaintiff, Zoa H. Zane, 
above set forth, said plaintiff was taken to a hos- 
pital at Indio, California where her right leg was 
amputated below the knee; that very shortly there- 
after the claim agent of the defendant called upon 
said plaintiff at said hospital, and that thereafter 
said claim agent of the defendant took up with the 
plaintiff, Zoa H. Zane, the matter of a settlement 
of the claim of the plaintiffs against the defendant 
by reason of said accident; that a settlement was 
thereafter agreed upon between the defendant, act- 
ing through said claim agent, and the plaintiffs un- 
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der which the defendant paid to the plaintiffs the 
sum of $14,500, and took and received a general re- 
lease from the plaintiffs purporting to release and 
discharge the defendant from any and all claims and 
demands of the plaintiffs on account of said acci- 
dent. 
1 

That neither at the time of said settlement and 
the execution and delivery of said release, nor at 
any time prior thereto, nor for a long time subse- 
quent thereto, did the plaintiffs, or either of them, 
have any knowledge whatsoever of, or suspect the 
existence of, said fracture of the femur or thigh 
bone of said plaintiff, Zoa H. Zane, or of any in- 
jury whatsoever thereto, or of any of the conse- 
quences thereof, and that said release was executed 
and delivered in complete ignorance of the plain- 
tiffs, and each of them, of any such injury; that at 
and prior to the time of the execution and delivery 
of said release, the said claim agent of the defend- 
ant and the Doctor in charge and in care of the 
plaintiff, Zoa H. Zane, at said hospital, stated [20] 
and represented to the said plaintiffs that her only 
injury was the injury to the right foot and lower 
right leg of said plaintiff, which necessitated the 
amputation of said leg of said plaintiff below the 
knee, and that said plaintiff had sustained no other 
injury whatsoever in or as a result of said accident, 
and that in due course after said accident, said 
plaintiff would be able to use an artificial limb on 
said right leg, thus avoiding the use of crutches, 
and that said plaintiff would be able to walk and 
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engage in all other activities to practically the same 
extent as though she still had her natural leg and 
foot, and that the plaintiff would have and exper'- 
ence very little, if any, pain, discomfort or mcon- 
venience; that either the said fracture of and injury 
to the femur or thigh bone of said plaintiff was un- 
known to the defendant, and its said agents, or that 
the defendant and said agents concealed the same 
from the plaintiffs, and led the plaintiffs to believe 
that the only injury was the said injury to the right 
foot and lower right leg of said plaintiff, Zoa H. 
Zane; that said fracture of said right femur or 
thigh bone, and the results and consequences there- 
of, became known to the plaintiffs long after said 
settlement and the execution and delivery of said 
release; that if said fracture, or the results and con- 
sequences thereof, had been known to the plaintiffs, 
or either of them, this would have materially af- 
fected their said settlement with the defendant, and 
that the plaintiffs would not for said amount have 
executed a release purporting to cover and extend 
to any and all claims of the plaintiff if said frac- 
ture, or the results or consequences thereof, had 
been known or suspected by them. 


IDM 
That prior to and at the time of said accident, 
and ever since said time, it was and has been and 
now is provided in and by the statutes of the State 
of California, Section 1542 of the [21] Civil Code of 
California, as follows: 
‘‘A general release does not extend to claims 
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which the creditor does not know or suspect to 
exist in his favor at the time of executing the 
release, which if known by him must have ma- 
terially affected his settlement with the debtor.” 


That in and by the decisions of the Supreme 
Court of the State of California, being the court 
of last resort of said State, construing said section, 
it has been and is decided and held that a release 
executed by one who has sustained injuries does 
not extend to or cover injuries not known or sus- 
pected to exist at the time of such release, but ex- 
tends to and covers only such injuries as were 
known or suspected to exist at such time and stands 
as the agreement of the parties as to such known 
injuries only; that in and by the decisions of said 
Court it has been and is decided and held that 
where, at the time of the execution of such release, 
there are known and unknown injuries, no recis- 
sion of such release and no offer to restore or re- 
storation of the consideration paid therefor is nec- 
essary in order to recover on account of injuries 
not known or suspected to exist at the time of the 
execution of such release. 


aye 

That the plaintiffs have not been and are not able 
to tender or repay the consideration which the 
plaintiffs received from the defendant in the settle- 
ment of the injuries known té them at the time of 
said settlement, for the reason that plaintiffs did 
not learn or know that there had been any injury 
to the femur or thigh bone of said plaintiff, Zoa 
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H. Zane, until long after said settlement was made, 
and that the plaintiffs were compelled to spend a 
large portion of the money received from said set- 
tlement for medical, hospital, X-rays, nursing and 
other expenses in trying to heal or cure said injury 
of said [22] fractured femur, and had spent other 
portions of said money in other ways before learn- 
ing of said injury. 


VI. 

That by reason of said fracture of said right fe- 
mur or thigh bone, plaintiffs have been obliged to 
incur and pay and have incurred and are paid ex- 
penses as follows: Doctors’ bills, $200; Hospital 
bills, $185; Medical expenses, $300; Assistance at 
home of plaintiffs, $720; and X-rays, $160, or a to- 
tal of $1,565; and that the plaintiffs will be re- 
quired to incur and pay further expenses for med- 
ical care and treatment; 


VII. 

That as a result of said fracture of said right fe- 
mur and the resulting non-unions hereinbefore set 
forth, which the plaintiffs did not know or suspect 
to exist at the time of the execution and delivery of 
said release, and which was a direct and proximate 
result of the said carelessness and negligence of the 
defendant and of its said agent, servant and em- 
ployee, the plaintiff, Zoa H. Zane, has suffered, and 
will continue to suffer, great pain, anguish, dis- 
tress and discomfort, inconvenience and disfigure- 
ment, and has been, is, and will be unable to sup- 
port her weight, or to use an artificial limb, or to 
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walk without the use of crutches, and has been, 
is, and will be unable to perform duties as a house- 
wife, or to engage in any gainful pursuit, or to take 
eare of her children, or to bear children, or to be 
a normal wife; that at the time of said accident, 
said plaintiff, Zoa H. Zane, was 23 years of age and 
was in excellent health, and had a long hfe expect- 
ancy; that at said time said plaintiff was capable 
of earning approximately $150 per month; and that, 
had it not been for said injury to said right femur, 
said plaintiff could and would have earned from 
$150 to $200 per month; that, by reason of said in- 
jury to said right femur and the said non-unions 
resulting therefrom, [23] the plaintiffs, in addition 
to the special damages above set forth, have suf- 
fered and sustained general damages in the sum of 
$50,000. 


Wherefore, plaintiffs pray that the plaintiffs have 
and recover of and from the defendant the sum of 
$91,565.00, together with their costs herein incurred. 


TERRENCE A. CARSON. 
STAHL & MURPHY. 


By FLOYD M. STAHL. 
JOHN A. MURPHY, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Dee. 9, 1944. [24] 


Zoa H. Zane and Jack Zane on 


[Title of District Court and Cause. ] 
ANSWER 
ANSWER TO FIRST CAUSE OF ACTION 


Comes Now the defendant and answering the 
First Cause of Action set forth in the plaintiff’s 
complaint filed herein, admits, denies and alleges as 
follows: 


FOR A FIRST DEFENSE 


alt 

Answering Paragraph I of said First Cause of 
Action, Defendant admits all averments therein 
contained. 

II. 

Answering Paragraph ITI of said First Cause of 
Action, defendant admits all averments therein 
contained. 

OUE 

Answering Paragraph III of said First Cause 
of Action, defendant admits all averments therein 
contained. 

ye 

Answering Paragraph IV of said First Cause 
of Action, defendant admits that on or about the 
10th day of December, 1942, the plaintiff, Zoa H. 
Zane of Phoenix, Arizona, purchased from the 
defendant a ticket for the transportation of said 
plaintiff by defendant from Phoenix, Arizona, to 
Los Angeles, California, and became a passenger 
for hire on one of defendant’s busses. Defendant 
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denies generally and specifically eachand every [25] 
allegation in said Paragraph IV contained save 
and except the allegations hereinbefore expressly 
admitted. 
V. 

Answering Paragraph V of said First Cause of 
Action, defendant denies generally and specifically 
each and every allegation therein contained. 


VI. 
Answering Paragraph VI of said First Cause 
of Action, defendant denies generally and specifi- 
cally each and every allegation therein contained. 


Wie 
Answering Paragraph VII of said First Cause 
of Action, defendant denies generally and specfi- 
cally each and every allegation therein contained. 


FOR A SECOND DEFENSE 


Not admitting any of the allegations of the com- 
plaint hereinbefore denied, but for a separate and 
distinct defense to said First Cause of Action, de- 
fendant alleges: 


That if there was an accident and plaintiffs, or 
one of them, was injured and damaged as alleged 
in said First Cause of Action, that on or about the 
19th day of February, 1948, for a valuable and ade- 
quate consideration, to-wit, the sum of $15,967.00 
Jawful money of the United States, in hand paid to 
the said plaintiffs and then and there received and 
accepted by the said plaintiffs, the said plaintiffs, 


Zoa H. Zane and Jack Zane 23 


and each of them, did fully release and discharge 
the said defendant of and from all claims, demands, 
injuries, damages, matters and things set forth in 
said First Cause of Action, which said release and 
discharge was in writing and in words and figures 
as follows: 


“RELEASE IN FULL 


Received of Pacific Greyhound Lines the sum of 
Fifteen thousand nine hundred, Sixty-seven and 
no/100 Dollars ($15,967.00), in consideration of 
[26] which sum we hereby release and discharge 
Pacifie Greyhound Lines of and from any and all 
elaims and demands which we now have or may 
hereafter have, on account of or arising out of an 
accident which occurred on or about the 11 day 
of December, 1942, at Point on U. 8S. Highway 
# 99 near Indio, California resulting in personal 
injury and property damage. 


It is understood and agreed that this release ex- 
tends to all claims of every nature and kind what- 
soever, known or unknown, suspected or unsus- 
pected, and all rights under Section 1542 of the 
Civil Code of California are hereby expressly 
waived. 


It is further understood and agreed that the pay- 
ment of said sum is not, and is not to be construed 
as, an admission on the part of said payors of any 
hability whatsoever in consequence of said accident. 
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Dated at Indio, California, this 19 day of Febru- 
ary, 1943. 
ZOA ZANE (L8.) 


JACK ZANE (1.8.) 


M. D. CAMERON, 
Witness. 


ALPHA R. MARCUM, 
Witness. 


This release should not be signed unless read by 
or read to the person signing same.”’ 


ANSWER TO SECOND CAUSE OF ACTION 


Comes Now the defendant and answering the 
Second Cause of Action of the complaint on file 
herein admits, denies and alleges as follows: 


FOR A FIRST DEFENSE 


I. 

Answering Paragraph I of said Second Cause of 
Action, defendant refers to the answers of defend- 
ant to paragraphs numbered I, II, III, IV and V 
of the First Cause of Action, and repeats, reiter- 
ates and adopts by reference the answers to said 
paragraphs of said First Cause of Action as the 
answer to Paragraph I of this, the Second Cause 
of Action. 

TT. 

Answering Paragraph II of said Second Cause 

of Action, defendant admits that after the accident 
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described in said Second Cause of Action the plain- 
tiff, Zoa H. Zane was taken to a hospital at Indio, 
California, and her right leg was [27] amputated 
below the knee. Defendant denies, generally and 
specifically, each and every allegation in said Para- 
graph II of said Second Cause of Action contained 
save and except the allegations hereinbefore ex- 
pressly admitted. 


II. 
Answering Paragraph III of said Second Cause 
of Action, defendant denies generally and specifi- 
eally each and every allegation therein contained. 


IV. 

Answering Paragraph IV of said Second Cause 
of Action of said complaint, defendant admits that 
for a valuable consideration the plaintiffs executed 
and delivered to the defendant a full release and 
discharge, releasing and discharging the defendant 
from any and all claims and demands of the plain- 
tiffs on account of the accident described in the 
said Second Cause of Action. Defendant denies that 
said release and discharge was merely a general 
release but alleges in such behalf that said release 
was specific and detailed. Defendant denies gen- 
erally and specifically each and every allegation in 
said Paragraph IV of said Second Cause of Action 
contained, save and except the allegations of said 
paragraph hereinbefore expressly admitted. 


AVA 
Answering Paragraph V of said Second Cause 
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of Action, defendant denies, generally and specifi- 
eally, each and every allegation therein contained. 


Wale 

Answering Paragraph VI of said Second Cause 
of Action, defendant alleges that it 1s without 
knowledge or information sufficient to form a belief 
as to the truth of the averment to the effect that 
there is and was a statute of the State of Califor- 
nia known as Section 1542 of the Civil Code of 
California [28] reading as follows: 

‘‘A general release does not extend to claims 
which the ereditor does not know or suspect to 
exist in his favor at the time of executing the 
release, which if known by him must have ma- 
terially affected his settlement with the debtor.”’ 


Defendant denies generally and specifically each 
and every allegation in said paragraph VI of said 
Second Cause of Action contained save and except 
the allegations of said paragraph hereinbefore ex- 
pressly admitted. 


VIL. 
Answering Paragraph VII of said Second Cause 
of Action, defendant denies generally and specifi- 
cally each and every allegation therein contained. 


VITI. 
Answering Paragraph VIII of said Second 
Cause of Action defendant denies generally and 


specifically each and every allegation therein con- 
tained. 
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AX 
Answering Paragraph IX of said Second Cause 
of Action, defendant denies generally and specifi- 
eally each and every allegation therein contained. 


FOR A SECOND DEFENSE 


Now Comes the defendant, and not admitting any 
of the allegations of the complaint hereimbefore de- 
nied, but for a separate and distinct defense to said 
Second Cause of Action, refers to, reiterates and 
restates and adopts by reference all of the allega- 
tions and averments contained in the Second De- 
fense to the First Cause of Action of the Complaint, 
as a second defense to this, the Second Cause of 
Action. 


ANSWER TO THIRD CAUSE OF ACTION 


Comes Now the defendant and answering the 
Third Cause of Action of the Complaint on file 
herein, admits, denies and [29] alleges as follows: 


FOR A FIRST DEFENSE 


ae 

Answering Paragraph I of said Third Cause of 
Action, defendant refers to the answers to para- 
graphs numbered I, II, III, 1V and V of the Hirst 
Cause of Action, and repeats, reiterates and adopts 
by reference the answers to said paragraphs of said 
First Cause of Action as the answer to Paragraph I 
of this, the Third Cause of Action. 
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ile 

Answering paragraph ITI of said Third Cause of 
Action, defendant admits that after the occurrence 
of the accident set forth in said Third Cause of 
Action, the plaintiff, Zoa H. Zane, was taken to 
a hospital at Indio, California, and her right leg 
was amputated below the knee, and admits that 
thereafter for a valuable consideration, the plain- 
tiffs executed and delivered to the defendant a full 
release and discharge, releasing and discharging the 
defendant from any and all claims and demands 
of the plaintiffs on account of the accident de- 
seribed in the said Third Cause of Action. Defend- 
ant denies that said release was merely a general 
release but alleges that said release was specific 
and detailed. Defendant denies, generally and spe- 
cifically, each and every allegation in said Para- 
eraph IL of said Third Cause of Action contained, 
save and except the allegations of said paragraph 
hereinbefore expressly admitted. 


ITI. 

Answering Paragraph III of said Third Cause 
of Action, defendant denies generally and specifi- 
cally each and every allegation in said paragraph 
contained. 

DV 

Answering Paragraph IV of said Third Cause of 
Action, defendant alleges that it is without knowl- 
edge or information [30] sufficient to form a belief 
as to the truth of the averment to the effect that 
there is and was a statute of the State of Califor- 
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nia known as Section 1542 of the Civil Code of Cali- 
fornia reading as follows: 

‘“A general release does not extend to claims 
which the creditor does not know or suspect 
to exist in his favor at the time of executing 
the release, which if known by him must have 
materially affected his settlement with the 
debtor.’’ 


Defendant denies generally and specifically each 
and every allegation in said paragraph IV of said 
Third Cause of Action contained, save and except 
the allegations of said paragraph hereinbefore ex- 
pressly admitted. 


Ne 
Answering Paragraph V of said Third Cause of 
Action, defendant denies generally and specifically 
each and every allegation therein contained. 


Nae 
Answering Paragraph VI of said Third Cause 
of Action, defendant denies generally and specifi- 
eally each and every allegation therein contained. 


Vea 
Answering Paragraph VII of said Third Cause 
of Action, defendant denies generally and specifi- 
eally each and every allegation therein contained. 


FOR A SECOND DEFENSE 


Now Comes the defendant, and not admitting 
any of the allegations of the complaint hereinbefore 
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denied, but for a separate and distinct defense to 
said Third Cause of Action, defendant refexs to, re- 
iterates and restates and adopts by reference all of 
the allegations and averments contained in the Sec- 
ond Defense to the First Cause of Action of the 
complaint as a second defense to this, the Third 
Cause of Action. [81] 


Wherefore, defendant prays that plaintiffs take 
nothing by their complaint and that defendant re- 
cover its costs in this case expended or incurred. 


BAKER & WHITNEY. 
By ALEXANDER B. BAKER, 
Attorneys for Defendant. 


Receipt of Copy Acknowledged this 20th day 
of January, 1945. 
TERRENCE A. CARSON. 
STAHL & MURPHY. 


By TERRENCE A. CARSON, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Jan. 20, 1945. [32] 
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[Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Thursday, May 17, 1945 
(Phoenix Division) 
Honorable Dave W. Ling, United States District 
Judge, presiding. 
This case comes on regularly this day for trial. 


Terrence Carson, Esquire, and Floyd Stahl, Es- 
quire, are present on behalf of the plaintiffs and 
Alexander B. Baker, Esquire, and Harold Whit- 
ney, Esquire, are present on behalf of the defend- 
ant. 


Both sides announce ready for trial. 


A lawful jury of twelve men is now duly em- 
paneled and sworn to try this case. 


Thereupon, It Is Ordered that all Jurors not 
empaneled in the trial of this case be excused to the 
further order of this Court. 


Floyd Stahl, Esquire, now reads the plaintiffs’ 
complaint to the Jury. 


Alexander Bb. Baker, Esquire, now reads the de- 
fendant’s answer to the Jury. 


Terrence Carson, Esquire, makes the plaintiffs’ 
opening statement to the Jury. 


Alexander b. Baker, Esquire, reserves the de- 
fendant’s statement until the close of the plaintiffs’ 
case. 
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Plaintiffs’ Case: 


Zou H. Zane is now sworn and examined on be- 
half of the plaintiffs. 


Thereupon, at the hour of twelve o’clock noon, 
It Is Ordered that the further trial of this case be 
continued to the hour of two o’clock p.m., this date, 
to which time the Jury, being first duly admonished 
by the Court, the parties and counsel are excused. 


Subsequently, at the hour of two o’clock p.m., 
the Jury and all members thereof, the parties and 
counsel being present pursuant to recess, further 
proceedings of trial are had as follows: 


Plaintiffs’ Case Continued: 


Zoa H. Zane is now reealled and further exam- 
ined for the plaintiffs. 


Plaintiffs’ Exhibit One, receipt, is now admitted 
in evidence. 


Plaintiffs’ Exhibit Two, cancelled check, is now 
admitted in evidence. 


Defendant’s Exhibit A, telegram, is now admit- 
ted in evidence. 


Defendant’s Exhibit B, release, is now admitted 
in evidence. 


Defendant’s Exhibit C, Voucher, is now admit- 
ted in evidence. [35] 


Defendant’s Exhibit D, voucher, is now admit- 
ted in evidence. 
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Dr. J. Lytton-Smith is now sworn and examined 
on behalf of the plaintiffs. 


Plaintiff’s Exhibit Three, X-ray, is now admit- 
ted in evidence. 

Plaintiff’s Exhibit Four, X-ray, is now admitted 
in evidence. 


Zoa H. Zane is now recalled and further exam- 
ined on behalf of the plaintiffs. 


Defendant’s Exhibit E, release form, is now ad- 
mitted in evidence. 


Plaintiffs’ Exhibit Five, Bill, is now admitted in 
evidence. 


Plaintiffs’ Exhibit Six, Bill, is now admitted in 
evidence. 


And thereupon, at the hour of 4:40 o’clock p.m., 
It Is Ordered that the further trial of this case be 
continued to the hour of ten o’clock am., Friday, 
May 18, 1945, to which time the Jury, being first 
duly admonished by the Court, the parties and their 
respective counsel are excused. 


34 Pacific Greyhound Lines vs. 


[Title of Court and Cause. J 
April, 1945, Term at Phoenix 
Minute Entry of Friday, May 18, 1945 
(Phoenix Division) 
Honorable Dave W. Ling, United States District 
Judge, presiding. 


The Jury and all members thereof, the parties 
and counsel being present pursuant to recess, fur- 
ther proceedings of trial are had as follows: 


Plaintiffs’ Case Continued: 


Zoa H. Zane is now recalled and further exam- 
ined on behalf of the plaintiffs. 


Jack Zane is now sworn and examined on behalf 
of the plaintiffs. 


Dr. Lytton-Smith is now recalled and further 
examined on behalf of the plaintiffs. 


Plaintiffs’ Exhibit Eight, X-ray, is now admitted 
in evidence. 

Plaintiffs’ Exhibit Nine, X-ray, is now admit- 
ted in evidence. 


Plaintiffs’ Exhibit Ten, X-ray, is now admitted 
in evidence. 


Plaintiff’s Exhibit Eleven, X-ray, is now admit- 
ted in evidence. [36] 


Jack Zane, heretofore sworn, is now recalled and 
further examined on behalf of plaintiffs. 
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And thereupon, at the hour of twelve o’clock 
noon, It Is Ordered that the further trial of this 
case be continued to the hour of two o’clock p.in., 
this date, to which time the Jury, being first duly 
admonished by the Court, the parties and their 
counsel are excused. 


Subsequently, at the hour of two o’clock p.m., the 
Jury and all members thereof, the parties and their 
counsel being present pursuant to recess, further 
proceedings of trial are had as follows: 


Plaintiffs’ Case Continued: 


Jack Zane is now recalled and further examined 
for the plaintiffs. 


Charles B. Palmer is now sworn and examined. 
on behalf of the plaintiffs. 


Zoa H. Zane is now recalled and further exam- 
ined on behalf of the plaintiffs. 

Mieerwendant s Exhibits K, L, N, O, P, T,S, R, 
U, V, W, X, Y, and Z, checks, are now admitted in 
evidence. 


The defendant’s Exhibits AB and AC, checks, are 
now admitted in evidence. 


The defendant’s Exhibit AD, bank statements, 
are now admitted in evidence. 


Plaintiffs’ Exhibit Twelve, receipt, is now admit- 
ted in evidence. 


Whereupon, the plaintiffs rest. 
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The Jury is now duly admonished by the Court 
and excused to Saturday, May 19, 1945, at the hour 
of ten o’clock a.m. 


The defendant now moves the Court to instruct 
the Jury to return a verdict for the defendant upon 
the ground and for the reason that the plaintiffs 
have failed to adduce testimony sufficient to consti- 
tute a cause of action against the defendant. Said 
motion is now duly argued by respective counsel. 


And thereupon, at the hour of 4:45 o’clock p.m., 
It Is Ordered that the further trial of this case be 
continued to the hour of 10:00 o’clock a.m., Sat- 
urday, May 19, 1945, to which time the parties and 
their counsel are excused. [87] 


[ Title of Court and Cause. ] 
Apru, 1945, Term at Phoenix 
Minute Entry of Saturday, May 19, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


The Jury, and all members thereof, the parties 
and their counsel being present pursuant to recess, 
further proceedings of trial are had as follows: 


Thereupon, the Jury is now duly admonished by 
the Court and excused to Monday, May 21, 1945, at 
the hour of two o’clock p.m. 
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The defendant’s motion for a directed verdict is 
now further argued by respective counsel. Said mo- 
tion is now submitted and by the Court taken under 
advisement. 


And thereupon, at the hour of 11:00 o’clock a.m., 
It Is Ordered that the further trial of this case 
be continued to the hour of 2:00 o’clock p.m., Mon- 
day, May 21, 1945, to which time the parties and 
their counsel are excused. 


[Title of Court and Cause. | 
April, 1945, Term at Phoenix 
Minute Entry of Monday, May 21, 1945 
(Phoenix Division) 
Honorable Dave W. Ling, United States District 
Judge, presiding. 


At the hour of two o’clock p.m., the Jury and all 
members thereof, the parties and counsel being 
present pursuant to recess, further proceedings of 
trial are had as follows: 


It Is Ordered that the defendant’s Motion for a 
Directed Verdict for the defendant be and it is 
denied. 


Defendant’s Case: 


Frazee Burte is now sworn and examined for the 
defendant. 
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Earl J. Parkes is now sworn and examined for 
the defendant. 


Defendant’s Exhibit AE is now admitted in evi- 
dence. 


Defendant’s Exhibit AF’, deposition of Black- 
man and Payne, 1s now admitted and read in evi- 
dence to the Jury. 


Defendant’s Exhibit AG, deposition of Alpha 
Marcum, is now admitted and read in evidence to 
the Jury. 


And thereupon, at the hour of 4:40 o’clock p.m., 
It Is Ordered that the further trial of this case be 
continued to the hour of 10:00 o’clock a.m., Tues- 
day, May 22, 1945, to which time the Jury, being 
first duly admonished by the Court, the parties and 
their counsel are excused. [38] 


[Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Tuesday, May 22, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


The Jury, and all members thereof, the parties 
and counsel being present pursuant to recess, fur- 
ther proceedings of trial are had as follows: 
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Defendant’s Case Continued: 


Zoa H. Zane is now called and examined on be- 
half of the defendant. 


Defendant’s Exhibit AH, check, 1s now admit- 
ted in evidence. 


Defendant’s Exhibit AI, check, is now admitted 
in evidence. 


Defendant’s Exhibit AJ, check, 1s now admitted 
in evidence. 


Defendant’s Exhibit AK, check, is now admitted 
in exhibit. 


And the defendant rests. 


Rebuttal: 


The American Experience Table of Mortality is 
now read to the Jury. 


Thereupon, the plaintiffs rest. 
Both sides rest. 


The Jury is now duly admonished by the Court 
and excused to the hour of two o’clock p.m., this 
date. 


The defendant moves for a verdict directed for 
the defendant and said motion is now argued by 
respective counsel. 


It Is Ordered that said motion be and it is denied. 


And thereupon, at the hour of 11:20 o’clock a.m., 
It Is Ordered that the further trial of this case be 
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continued to the hour of 2:00 o’clock p.m., this date, 
to which time the Jury, being first duly admon- 
ished by the Court, the parties and their counsel 
are excused. 


Subsequently, at the hour of 2:00 o’clock p.m., the 
Jury and all members thereof, the parties hereto 
and theix counsel being present pursuant to recess, 
further proceedings of trial are had as follows: 


All the evidence being in, the case is argued by 
respective counsel to the Jury. Whereupon, the 
Court duly instructs the Jury and said Jury retire 
at the hour of 4:30 o’clock p.m. in charge of two 
sworn bailiffs to consider of their verdict. 


Louis Billard is present as Court Reporter. 


It Is Ordered that the Marshal defray the ex- 
penses of the Jury and their bailiffs during the pe- 
riod of deliberation. [89] 


Subsequently, counsel for both parties being 
present, the Jury return in a body into open Court 
at the hour of 10:45 o’clock p.m., and all members 
thereof being present are asked if they have agreed 
upon a verdict. Whereupon, the Foreman reports 
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that they have agreed and presents the following 
verdict, to-wit: 
‘*Civ-642 


ZOA H ZANE and JACK ZANE, her husband, 
Plaintifts, 
Against 
PACIFIC GREYHOUND LINES, a corporation, 


Defendant. 
VERDICT 


We, the Jury, duly empaneled and sworn in the 
above-entitled action, upon our oaths, do find for 
the plaintiffs and assess their damage at $10,000.00. 


ip Jes ISAM Osa, 
Foreman.’’ 


The verdict is read as recorded and no poll be- 
ing desired by either side, the Jury is discharged 
from the further consideration of this case. 

On motion of Terrence A. Carson, Esquire, 

It Is Ordered that plaintiffs have judgment in ac- 
cordance with the verdict. [40] 


[Title of District Court and Cause.] 
INSTRUCTIONS REQUESTED BY 
PLAINTIFFS 
PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 1 


The Court instructs the jury that a carrier of pas- 
sengers is required to exercise the highest degree 
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of care in their transportation, and 1s responsible 
for injuries received by them while in the course of 
transportation which might have been avoided by 
the exercise of such care, and if vou find that while 
the plaintiff, Zoa H. Zane, was being carried as a 
passenger by the defendant, Pacific Greyhound 
Lines, the bus upon which she was a passenger col- 
lided with a truck traveling ahead of said bus and 
in the same direction and that said plaintiff sus- 
tained injuries as a result of such collision, then a 
presumption of negligence arises which throws upon 
the defendant, Pacific Greyhound Lines, the burden 
of showing that the injuries were sustained without 
any negligence on its part, and in the absence of 
such evidence your finding should be that the acci- 
dent and injuries to the plaintiff, Zoa H. Zane, were 
caused by the negligence of the defendant. 


Ha eace io Cal) 
Given. [42] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 2 


You are instructed, gentlemen of the jury, that 
if you find from a preponderance of the evidence 
that, prior to the execution of the release introduced 
in evidence, an agent or agents of the defendant 
represented to the plaintiff, Zoa H. Zane, that her 
only injury was the injury to her right foot and 
Jower right leg, which necessitated the amputation 
of said leg below the knee, and that she had not sus- 
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tained any other injuries, and that she would be 
able to use an artificial limb and avoid the use of 
crutches, and if you further find from a preponder- 
ance of the evidence that said representations were 
not true and that plaintiffs believed the same and 
relied thereon, and that had it not been for such 
representations and such belief and reliance, the 
plaintiffs would not have executed said release, 
then, although said agent or agents did not know 
that said representations were not true at the time 
they were made, and although there was no fraud 
or wrongful intent on the part of said agent or 
agents to deceive or defraud said plaintiff, the 
plaintiffs are not bound by said release so far as the 
injuries to the right femur or thigh bone of said 
plaintiff, Zoa H. Zane, and the results and conse- 
quences thereof, are concerned, and the plaintiffs 
can recover for such injuries and the results and 
consequences thereof if you find from a preponder- 
ance of the evidence that the negligence of the de- 
fendant was the proximate cause of said injuries. 


Given. [43] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 3 


You are instructed that if you find from the evi- 
dence that the claim agent of the defendant, prior 
to the execution of the release relied on by the de- 
fendant, represented to the plaintiff, Zoa H. Zane, 
that said plaintiff had sustained no injury except 
the injury to her right foot and lower leg, and that 
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she could use an artificial limb and that such rep- 
resentation was not true and that said representa- 
tion was believed and relied upon by the plaintiffs, 
then said release is no defense to this action and 
your verdict should be for the plaintiffs for such 
damages as you find the plaintiffs have sustained on 
account of the injury to her right femur or thigh 
bone of the plaintiff, Zoa H. Zane, if you find such 
injury was proximately caused by the negligence 
of the defendant. 


Refused. [44] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 4 


The Court instructs the jury that, if you find 
that the negligence of the defendant was the proxi- 
mate cause of injuries to the plaintiff, then there 
was a legal obligation imposed by law upon the 
defendant to furnish such plaintiff reasonable hos- 
pital and medical care and treatment and in such 
event the defendant cannot be heard to say that 
such care and treatment was unauthorized. 


Refused. [45] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 5 


The Court instructs the jury that if you find from 
the evidence that, prior to the execution of the re- 
lease introduced in evidence, Dr. Blackman repre- 
sented to the plaintiff, Zoa H. Zane, that the only 
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injuries she had sustained as a result of the acci- 
dent were the injuries to her right lower leg and 
foot that necessitated the amputation, and that said 
plaintiff could use an artificial limb, and if you 
further find from the evidence that said represen- 
tations were not true and that said plaintiff, as a 
result of said accident, sustained a fracture of her 
right femur or thigh bone resulting in a non-union 
of said bone with the hip bone, and that said plain- 
tiff could not and cannot use an artificial limb, and 
if you further find that said representations were 
beheved and relied upon by the plaintiffs, and if 
you further find that the claim agent of said defend- 
ant knew of, approved and ratified said represen- 
tations, and that the defendant approved the settle- 
ment and accepted the benefits thereof, then the de- 
fendant is estopped from claiming that said repre- 
sentations cannot be attributed to it, and said re- 
lease is not a bar to this action. 


Given. [46] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 6 


The Court instructs the jury that if you find from 
a preponderance of the evidence that the claim 
agent of the defendant, prior to the signing by the 
plaintiffs of the release relied on by the defendant, 
had left with the plaintiff, Zoa H. Zane, a form of 
release in which the consideration was stated to be 
$14,500 and in which the accident was stated to 
have resulted in the loss of said plaintiffs’ right 
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foot and lower leg, and if you further find from the 
evidence that said plaintiff was led by said claim 
agent to believe that the release which she was 
signing and which she signed was the form of re- 
lease that said claim agent had left with said plain- 
tiff and that as a result said plaintiff signed said 
release introduced in evidence, then said release is 
no defense in this suit and your verdict should be 
for the plaintiffs for such damages as you may find 
the plaintiffs have sustained by reason of and as 
a result of the injury to the right femur or thigh 
bone of the plaintiff, Zoa H. Zane, if you further 
find from a preponderance of the evidence that the 
accident was caused by the negligence of the de- 
fendant and that such negligence was the proximate 
cause of said injury. 


Given. [47] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 7 


The Court instructs the jury that if you find from 
the evidence that if, at the time of the execution of 
the release introduced in evidence, the plaintiffs 
did not have knowledge of, or suspect the existence 
of, the injury to the right femur or thigh bone of 
the plaintiff, Zoa H. Zane, and that the defendant 
had no knowledge of said injury, and, if you fur- 
ther find from the evidence that if said injury to 
said right femur or thigh bone had been known to 
the plaintiffs this must have materially affected 
their settlement with the defendant, then said re- 
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lease did not and does not extend to or cover said 
injury to said right femur or thigh bone or the 
results or consequences thereof, but only extended 
to and covered the injury to the right foot and 
lower leg of the plaintiff, Zoa H. Zane. 


Withdrawn. [48] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 8 


The Court instructs the jury that if you find from 
the evidence that, prior to the execution of the re- 
lease introduced in evidence, Dr. Blackman repre- 
sented to the plaintiff, Zoa H. Zane, that the only 
injuries she had sustained as a result of the acci- 
dent were the injuries to her right lower leg and 
foot that necessitated the amputation, and that said 
plaintiff could use an artificial limb, and if vou fur- 
ther find from the evidence that said representa- 
tions were not true and that said plaintiff as a re- 
sult of said accident sustained a fracture of her 
right femur or thigh bone resulting in a non-union 
of said bone with the hip bone, and that said plain- 
tiff could not and cannot use an artificial limb, and 
if you further find that said representations were 
believed and relied upon by the plaintiffs, and if 
you further find that Dr. Blackman, at the time of 
making said representations, was the agent of the 
defendant, then said release is not a defense to this 
action. 


Refused. [49] 
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PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 9 


The Court instructs the jury that it is for you to 
decide whether representations were made by the 
defendant or its agents. In determining this I in- 
struct you that direct evidence is not indispensable 
to prove agency, but that this may be shown by 
other facts and circumstances from which the 
agency may be properly inferred, such as the rela- 
tions of the parties to each other and their conduct 
in reference to the subject matter involved in the 
case. 


Given. P50] 


PLAINTIFFS’ REQUESTED INSTRUCTION 
No. 10 


The Court instructs you that if you find for the 
plaintiffs, then it is your duty to fix the amount of 
damages as shown by the evidence relative thereto. 
In fixing the amount of such damages, if any, you 
may take into consideration the age of the plain- 
tiff, Zoa H. Zane, the extent of the injuries, if any, 
to the night femur or thigh bone of said plaintiff, 
and the results and consequences thereof, her phys- 
ical and mental pain, suffering and inconvenience 
already endured, if any, and that she may endure 
in the future as a result of such injury, if any, and 
the character of such injury, whether temporary or 
permanent; you may also consider any reasonable 
expense incurred in the treatment of said injury 
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and her inability, if any, to work and earn money, 
and to perform her duties and to engage in gain- 
ful pursuits, and any impairment of her physical 
powers and any limitations placed upon her in the 
enjoyment of her physical faculties by reason of 
said injury, and allow such sum as will under the 
evidence compensate the plaintiffs for said injury, 
not, however, exceeding the sum of $51,565, the 
amount asked for by the plaintiffs in their com- 
plaint. 


Given. 


[Endorsed]: Filed May 22, 1945. [51] 


[ Title of District Court and Cause. ] 


INSTRUCTIONS REQUESTED BY 
DEFENDANT 


INSTRUCTION No. 1 


You are instructed to return a verdict for the 
defendant. 


Refused. [53] 


INSTRUCTION No. 2 

You are instructed that the plaintiffs in this case 
assert and testify that at the time they signed and 
executed the written release which is in evidence 
they did not know that the plaintiff, Zoa Zane, had 
suffered injuries to to her right hip and possibly 
other injuries and assumed that her only injury was 
the amputation of her right lege below the knee. 
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In this respect, you are instructed that the re- 
lease in question contains, among other provisions, 
the following clause: 

‘It is understood and agreed that this re- 
lease extends to all claims of every nature and 
kind whatsoever, known or unknown, suspected 
or unsuspected, and all rights under Section 
1542 of the Civil Code of California are hereby 
expressly waived.”’ 


The plaintiff, Zoa Zane, knew generally when she 
signed the release what it meant and that its effect 
was to bar her right to sue for any injuries received 
by her in the bus accident in question although she 
did not know of or suspect such injuries, or if she 
attached her signature to said release carelessly and 
with indifference to her rights and without making 
any effort to determine the contents of said release, 
then the release must be upheld and the plaintiffs 
are precluded from recovering in this action unless 
you find from clear, convincing, and satisfactory 
evidence that the plaintiffs were induced to sign 
the release by intentional fraud and deceit on the 
part of the defendant as I have defined fraud and 
deceit in other instructions given you in this case. 

So. Pac. Co. v. Gastelum (Ariz.), 283 Pace. 
719. 45 Am. Jur. p. 684. 


Berry v. Struble (Calif.), 66 Pac. (2d) 746. 
Refused. [54] 


INSTRUCTION No. 3 


You are instructed that the plaintiffs in their 
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complaint, among other things, charge that the writ- 
ten release in evidence was executed by the plain- 
tiffs by reason of certain intentional false and 
fraudulent representations or concealment by the 
defendant or its agents. You are further instructed 
that the following elements are necessary to consti- 
tute intentional fraud on the part of any person: 


(1) A representation; (2) its falsity; (8) its 
materiality; (4) the speaker’s knowledge of its fal- 
sity or ignorance of its truth; (5) his intent that it 
should be acted upon by the person and in the man- 
ner reasonably contemplated; (6) the hearer’s ig- 
norance of its falsity; (7) his reliance on its truth; 
(8) his right to rely thereon; (9) his consequent 
and proximate injury. 


It is necessary, of course, that plaintiffs should 
prove all of these essentials as to any claim of in- 
tentional fraud. The nature and extent of the proof 
required depends to a great deal upon the relation- 
ships existing between defendant and plaintiffs. If 
they were dealing at arm’s length, a greater degree 
of proof is required than if a confidential relation- 
ship existed between them. 

Waddell v. White, 56 Ariz. 420; 108 Pac. 
(2d) 565. 


Modified. [55] 


INSTRUCTION No. 4 


You are instructed that fraud on the part of any 
person is never presumed. It must be established 
by clear, convincing and satisfactory evidence. You 
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cannot find fraud to exist on a mere suspicion as 
to the possibility thereof. 
Rice v. Tissow, 57 Ariz. 230; 112 Pac. (2d) 
866. 


Given. [56] 


INSTRUCTION No. 5 


You are instructed that the plaintiffs in this case 
contend that they were induced to execute the re- 
lease in question by reason of false representations 
made to them that the plaintiff, Zoa Zane, had suf- 
fered no fractures from the bus accident except the 
fractures for which she was treated at the Indio 
Hospital. They further contend that such repre- 
sentations were false in that the plaintiff, Zoa Zane, 
in said bus accident had sustained a fracture of the 
femur of her right hip in addition to the frac- 
tures treated at the hospital. 


You are further instructed that the burden is 
upon the plaintiffs to prove to your satisfaction by 
a preponderance of the evidence, that Zoa Zane 
did suffer a fracture of the femur of her right hip 
in said bus accident, and that such fracture existed 
at the time she was in the Indio Hospital, before 
you can give consideration to any other features of 
the case concerning the liability of the defendant, if 
any. 


You are not permitted to presume that represen- 
tations made to the plaintiffs, or either of them, 
were false merely because there is a possibility that 
the fractured femur could have been caused by the 
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bus accident. (Before you can find the representa- 
tions to be false, the evidence of the falsity must be 
clear, convincing and satisfactory.) 
Rice vs. Tissow, 57 Ariz. 230; 112 Pac. (2d) 
866. 


Modified. [57] 


INSTRUCTION No. 6 


You are instructed that although you may find 
that plaintiff, Zoa Zane’s, hip was fractured in the 
bus accident, and it was falsely represented to her 
that there was no fracture of the hip, yet the fal- 
sity of such representation, if any, will not entitle 
the plaintiffs to recover unless they go further and 
prove to your satisfaction by clear and convincing 
evidence that the falsity of such representation was 
known to the person making the same at the time 
he made it, and that he knowingly made a false 
representation for the purpose of inducing the 
plaintiffs to execute the release in question, and 
that plaintiffs relied upon the same. 

Waddell vs. White (Ariz.) 108 Pace. (2d) 
565. 


Refused. [58] 


INSTRUCTION No. 7 


You are instructed that the plaintifis claim and 
assert in their complaint that in making a settle- 
ment and signing the release in question they re- 
lied upon certain statements made to them by one, 
Dr. Blackman, whom they allege to be an agent of 


54 Pacific Greyhound Lines vs. 


the defendant company. Defendant in its answer 
denies that said Dr. Blackman was or is an agent 
of the defendant. 


Therefore, before you can give any consideration 
whatever to the alleged representations on the part 
of Dr. Blackman the plaintiffs must first prove to 
your satisfaction by a preponderance of the evi- 
denee that said Dr. Blackman was at the time that 
he made such representations, an agent of the de- 
fendant company, authorized to make the represen- 
tations. 

U.S. Smelting, Refining and Mining Explo- 
ration Company vs. Wallapai Mining Develop- 
ment Company, 27 Ariz. 126, 230 Pac. 1109. 


Given. [59] 


INSTRUCTION No. 8 


You are instructed that while agency does not 
need to be proved by direct testimony, and may be 
established from circumstances such as relationship 
of parties to each other and to the subject matter 
and their acts and conduct, but the acts and con- 
duct of the principal alone and not of the agent 
must be relied upon to show agency. Agency can- 
not be proved by declarations of the agent above 
or of a third person, other than the principal. 


Therefore in this case in determining whether or 
not Dr. Blackman was an agent of the defendant 
company, you cannot take into consideration the 
acts and declarations of D1. Blackman himself alone 
or of third persons. You must be governed solely 
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by the acts, conduct and declarations of the defend- 
ant company or of its proven, authorized agents. If 
the only proof of agency are the acts and declara- 
tions of Dr. Blackman himself, then you must find 
that no agency existed. 
Bristol vs. Moser, 55 Ariz. 185, 99 Pac. (2d) 
706. 


Modified. [60] 


INSTRUCTION No. 9 


You are instructed that although you may find 
from a preponderance of the evidence that the rela- 
tion of principal and agent did exist to some extent 
between the defendant company and Dr. Blackman, 
and statements were made by such doctor to plain- 
tiffs, or one of them, but that said Dr. Blackman 
was without authority to represent the defendant in 
the negotiation of a settlement with and a release 
from the plaintiffs on account of injuries incurred, 
and such statements were not made for the purpose 
of influencing the plaintiffs in making a settlement, 
a release subsequently negotiated by an agent of 
the defendant company without knowledge on his 
part of the statements made by the doctor cannot be 
avoided by reason of such statements. 

45 Am. Jur., p. 688. 


Refused. [61] 


INSTRUCTION No. 10 


You are instructed that although the defendant 
company may use and have used Dr. Blackman to 
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treat its own employees for illness and accidents 
not occurring in the course of employment, under 
a hospital and medical benefit plan established by 
the company and for which deductions are made 
from the payroll of the employees; that does not 
necessarily constitute Dr. Blackman an agent of the 
company insofar as injured passengers and third 
persons are concerned. That agency, if any, would 
be restricted to employees entitled to the medical 
and hospital benefits provided by the company. 
Modified. [62] 


INSTRUCTION No. 11 
You are instructed that there is no legal duty 
upon a earrier of passengers to furnish medical 
and hospital services to a passenger injured in an 
accident other than first aid. If hability on the 
part of the carrier for the accident and injuries 
to the passengers is established, then the carrier 
becomes liable in damages to the passenger, which 
includes medical and hospital expenses incurred by 
him; but that does not place the duty upon the car- 
rier to furnish a physician, medical and hospital 
assistance to the passenger except such as are nec- 

essary for first aid in the first instance. 


The only duty that develops upon the carrier on 
the injury of a passenger is the duty invoked by the 
humanitarian doctrine—that is, the duty to use 
every effort to get the injured passenger to a phy- 
sician or a hospital for treatment. That fact that a 
carrier complies with such humanitarian doctrine 
and takes the injured passenger to a physician for 
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treatment does not in itself constitute such physi- 


cian an agent of the carrier. 
Modified. [63] 


INSTRUCTION No. 12 

You are instructed that the fact that the defend- 
ant company as a part of the settlement with the 
plaintiffs for their claim for injuries to the plain- 
tiff, Zoa Zane, paid the doctor’s and hospital bills 
incurred by Zoa Zane, does not alone constitute the 
doctor and hospital, or either of them, an agent of 
the defendant. 

Modified. [64] 


INSTRUCTION No. 13 

Even though you should find from the evidence 
that there were false representations made to the 
plaintiffs, and that they were induced thereby to 
accept the money and execute the release, yet if 
you should further find from the evidence that they 
failed to rescind the release with reasonable dih- 
gence after discovery of the fraud and to notify 
the defendant of such rescission, and continued to 
retain and use the consideration paid them for the 
release for an unreasonable length of time after 
discovery of the fraud, then the plaintiffs are 
deemed to have ratified the release, and they cannot 
now set aside the release, and under such a state of 

facts your verdict must be for the defendant. 
Colorado Springs, ete. Hy. Co. vs. Huntling 

(Colo.), 181 Pac. 129, 45 Am. Jur. p. 690. 


Refused. [65] 
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You are instructed that if you should find from 
a preponderance of the evidence that the plaintiffs 
in this case are entitled to recover, and the release 
should be set aside and voided, but that the plain- 
tiffs are unable to make restitution to the defend- 
ant of the amount or amounts received by them on 
account of said release, then the defendant is enti- 
tled to receive full credit for the amount paid by it 
to the plaintiffs for said release. In other words, if 
you should find for the plaintiffs, in arriving at 
your verdict for damages, if any, to which they are 
entitled you must first deduct all amounts received 
by them from the defendant on account of the re- 
lease in question. 

45 Am. Jur. p. 716. 


Refused. 
[Fndorsed]: Filed May 22, 1945. [66] 


[ Title of Court and Cause. | 
_ VERDICT 


We, the Jury, duly empaneled and sworn in the 
above-entitled action, upon our oaths, do find for 
the plaintiffs and assess their damage at $10,000.00. 


i. P. KETCHIE, 
Foreman. 


[Endorsed]: Verdict filed May 22, 1945. [67] 
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[Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Monday, May 28, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


It Is Ordered that the form of Judgment pre- 
sented herein by counsel for the plaintiffs and ap- 
proved as to form by counsel for defendant, pursu- 
ant to verdict rendered herein, be approved, en- 
tered, filed and spread upon the minutes as the 
judgment herein as follows: 


Civ-642 


ZOA H. ZANE and JACK ZANH, her husband, 
Plaintiffs, 
VS. 


PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


JUDGMENT 


On the 17th day of May, 1945, the above entitled 
action came on for trial, the cause having been reg- 
ularly set down for trial by stipulation of respec- 
tive counsel. The plaintiffs appeared in person and 
by their attorneys, Terrence A. Carson and Floyd 
M. Stahl, and the defendant appearing through its 
attorneys, Baker & Whitney. A jury of twelve men 
good and true were impaneled and sworn to try 
said cause. Witnesses on the part of the plaintiffs 
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and the defendant were sworn and examined. After 
hearing the evidence, the arguments of counsel, 
and the instructions of the Court, the Jury retired 
to consider of their verdict, and on May 22, 1945, 
returned into open Court the following verdict 
which is in words and figures as follows: to-wit: 


ZOA H. ZANE and JACK ZANE, her husband, 
Plaintiff, 
VS. 


PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


We, the Jury, duly empaneled and sworn in the 
above entitled action, upon our oaths, do find for 
the plaintiffs and assess their damage at $10,000.00. 


HK. P. KETCHIE, 
Foreman. 


(Back) 


Verdict—Filed May 22, 1945. Edward W. 
Scruggs, Clerk. 


Wherefore, by virtue of the law and by reason of 
the premises aforesaid, it is Ordered, Adjudged and 
Decreed that the plaintiffs, Zoa H. Zane, and Jack 
Zane, her husband, do have and recover from the 
defendant, Pacific Greyhound Lines, a corporation, 
the sum of “en Thousand ($10,000.00) Dollars, with 
six per cent (6%) interest from the 22nd day of 
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May, 1945, together with plaintiffs’ costs taxed 
and allowed in the sum of $23.26. 


WoancmmmOpen Court This .............. day of 


Judge. 


Received copy and approved as to form this 
28th day of May, 1945. 
BAKER & WHITNEY, 
Attorneys for Defendant. 


[Title of District Court and Cause. ] 


MOTION FOR JUDGMENT FOR DEFEND- 
ANT NOTWITHSTANDING THE VER- 
DICT AND FOR JUDGMENT IN ACCORD- 
ANCE WITH MOTION FOR DIRECTED 
VERDICT; AND ALTERNATIVE MOTION 
FOR NEW TRIAL 


Now Comes the defendant by its attorneys and 
pursuant to Rules 50 and 59, Rules of Civil Proce- 
dure for the District Courts of the United States, 
moves the Court for an order setting aside and va- 
cating verdict and judgment rendered and entered 
in the above captioned and numbered cause in favor 
of the plaintiffs and directing the rendition and 
entry of judgment in favor of the defendant in ac- 
cordance with the motion for directed verdict; and, 
in the alternative, for an order granting defend- 
ant a new trial, for the following reasons and upon 
the following grounds: 
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il, 


tTROUNDS FOR JUDGMENT NOTWITH- 
STANDING THE VERDICT 


(1) The Court erred in denying defendant’s mo- 
tion for an instructed verdict in favor of the de- 
fendant made at the close of all the evidence and 
the Court should have granted such motion and 
should have directed the jury to return a verdict 
in favor of the defendant and the court should now 
render and enter judgment in favor of the defend- 
ant in accordance with motion for directed verdict 
and notwithstanding the verdict in favor of the 
plaintiffs. [70] 


(2) The evidence is insufficient to sustain a 
cause of action in favor of the plaintiffs and is in- 
sufficient to support the verdict or the judgment 
rendered in accordance with the verdict, and the 
verdict and the judgment are not justied by the 
evidence and are contrary to the evidence and the 
law. 

II. 


GROUNDS FOR NEW TRIAL 


(1) That there were errors of law appearing at 
the trial and during the progress of the cause. 


(2) That the Court erred in admitting evidence 
on behalf of the plaintiffs over the objection of de- 
fendant. 


(3) hat the Court erred in charging the Jury. 


(4) That the Court erred in that contradictory 
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and conflicting instructions were given to the jury 
which misled and confused the jury. 


(5) The Court erred in that there were harmful 
repetitions in many instructions in favor of the 
plaintiffs’ theory of the case. 


(6) The Court erred in giving plaintiffs’ re- 
quested instructions numbered 2, 5, 6 and 10, upon 
the grounds: That said instructions do not prop- 
erly state the law applicable to the facts in this 
ease; that said instructions are not in accordance 
with the evidence introduced in this case; that in 
said instructions rules of law are stated which are 
not applicable to the facts of this case and in giv- 
ing said requested imstructions the court unduly, 
by repetition, accentuated plaintiffs’ theory of the 
ease; that there is conflict and contradiction in 
said instructions misleading to the jury. 


(7) The Court erred in refusing defendant’s re- 
quested instructions numbered 1, 2, 6, 9, 13 and 14, 
upon the grounds that said instructions, and each 
of them, properly state the [71] law applicable to 
the facts of this case and the defendant was entitled 
to have each and every one of said instructions 
given to the jury and the refusal of the same, and 
each of them, resulted in the case being submitted to 
the jury without proper instructions on defendant’s 
theory of the case, and the refusal of said instrue- 


tions, and each of them, greatly prejudiced the de- 
fendant. 


(8) The Court erred in admitting, over the 
objection of the defendant, evidence offered by 
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plaintiffs of conversations with, and acts and dec- 
larations by, persons not proved to be agents or rep- 
resentatives of the defendant, or authorized to act 
for or in behalf of defendant. 


(9) The Court erred in admitting, over the ob- 
jections of the defendant, opinion testimony of ex- 
perts based upon hypothetical questions not proper 
in form and not properly stating all of the evidence 
introduced in the case pertinent to the matter in 
question and improperly stating facts which were 
not in evidence in the case. 


(10) That the damages awarded plaintiffs are 
excessive and appear to have been given under the 
influence of passion or prejudice. 


(11) That the verdict of the jury was influenced 
by passion or prejudice. 


(12) The Court erred in denying defendant’s 
motion for an instructed verdict in favor of the 
defendant at the close of the plaintiffs’ evidence. 


(15) That the Court erred in denying defend- 
ant’s Motion for an instructed verdict at the close 
of all the evidence. 


(14) ‘That the evidence is insufficient to sustain 
a cause of action in favor of the plaintiffs and is 
insufficient [72] to support the verdict or judg- 
ment and the verdict and judgment are not justi- 
fied by the evidence and are contrary to the evidence 
and to the law. 
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Wherefore, defendant prays that the verdict of 
the jury herein and the judgment rendered and en- 
tered thereon be set aside and vaeated and a judg- 
ment be rendered and entered herein in favor of 
the defendant in accordance with Motion for Di- 
rected Verdict notwithstanding the Verdict, in fa- 
vor of the plaintiffs; and in the alternative, that 
the Court set aside said verdict and judgment in fa- 
vor. of the plaintiffs and grant the defendant a new 
trial herein. 


Dated at Phoenix, Arizona, this first day of June, 
1945. 
BAKER & WHITNEY. 
By ALEXANDER B. BAKER, 
Attorneys for Defendant. 


[Endorsed]: Filed Jun. 1, 1945. [73] 


[Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Monday, June 4, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


Pursuant to stipulation of counsel herein, 

It Is Ordered that plaintiffs be allowed to and 
including June 9, 1945, to file reply to defendant’s 
memorandum on Motion for Judgment, notwith- 
standing the verdict. 
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[Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Friday, June 8, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 
Pursuant to stipulation of counsel filed herein, ; 
It Is Ordered that the defendant’s Motion for 
Judgment for defendant, notwithstanding the Ver- 
dict, and for Judgment in accordance with Motion 
for Directed Verdict, and alternative motion for 


new trial, be continued for hearing from June 11, 
1945, to June 18, 1945, and 


It Is Ordered that plaintiffs may have to and in- 
eluding June 12, 1945, to serve and file their brief 
or memorandum of points and authorities in oppo- 
sition to said motions. 


oe 


[ Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Monday, June 18, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


Defendant’s Motion for Judgment for defendant 
notwithstanding the verdict and for judgment in 
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accordance with Motion for Directed Verdict and 
Alternative Motion for New Trial come on regularly 
for hearing this day. [93] 

Alex Baker, Esquire, is present on behalf of the 


defendant and Terrence Carson, Esquire, and Floyd 
M. Stahl, Esquire, are present for the plaintiffs. 


The defendant’s motions are now duly argued, 
and 


It Is Ordered that said motions be and they are 
submitted without any further argument and by the 
Court taken under advisement. 


It Is Further Ordered that the defendant be and 
it is allowed five days within which to file a Supple- 
mental Memorandum herein and the plaintiffs be 
and they are allowed five days thereafter to reply 
thereto. 


[ Title of Court and Cause. ] 
April, 1945, Term at Phoenix 
Minute Entry of Wednesday, July 25, 1945 
(Phoenix Division) 
Honorable Dave W. Ling, United States District 
Judge, presiding. 


it Is Ordered that defendant’s Motion for Judg- 
ment for defendant notwithstanding the verdict and 
for judgment in accordance with Motion for Di- 
rected Verdict and Alternative Motion for New 
Trial be and they are denied. 
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[Title of Court and Cause. ] 
October, 1945, ‘Term at Phoenix 
Minute Entry of Thursday, October 18, 1945 
(Phoenix Division) 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


Alex Baker, Esquire, is present on behalf of the 
defendant. No appearance is made by or on behalf 
of the plaintiffs. 


Counsel for the defendant now presents the de- 
fendant’s Supersedeas and Cost Bond on Appeal 
in the sum of $15,000.00 with the Saint Paul Mer- 
cury Indemnity Company as surety thereon, and 


It Is Ordered that said bond be and it is hereby 
approved. [94] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice Is Hereby Given that Pacific Greyhound 
Lines, a corporation, defendant above named, here- 
by appeals to the Circuit Court of Appeals for the 
Ninth Circuit from the final judgment entered in 
this action on or about the 28th day of May, 1945, 
and from the order denying defendant’s ‘Motion 
for Judgment for Defendant Notwithstanding The 
Verdict and for Judgment In Accordance With 
Motion for Directed Verdict; and Alternative Mo- 
tion for New Trial’’ entered in this action on or 
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about the 25th day of July, 1945, and from the 
whole and all of said judgment and order. 


Dated at Phoenix, Arizona, this 18th day of Oc- 
tober, 1945. 
BAKER & WHITNEY, 
Attorneys for Pacific Grey- 
hound Lines, Defendant. 


[Endorsed]: Filed Oct. 18, 1945. [95] 


[Title of District Court and Cause. ] 
SUPERSEDEAS AND COST BOND 
Know All Men By These Presents: 


That we, Pacific Greyhound Lines, a corpora- 
tion, defendant above named, as principal, and 
Saint Paul-Mercury Indemnity Company, of Saint 
Paul, Minnesota, as surety, are held and firmly 
bound unto Zoa H. Zane and Jack Zane, her hus- 
band, plaintiffs above named, in the full and just 
sum of Fifteen Thousand ($15,000) Dollars, to be 
paid to the said Zoa H. Zane and Jack Zane, their 
certain attorneys, heirs, executors, administrators 
or assigns; to which payment, well and truly to be 
made, we bind ourselves, our successors and as- 
signs, jointly and severally by these presents. 


Sealed with our seals and dated this 18th day of 
October, 1945. 


Whereas, lately in the District Court of the 
United States for the District of Arizona, in a suit 
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depending in said court, between Zoa H. Zane and 
Jack Zane, her husband, as plaintiffs, and Pacific 
Greyhound Lines, a corporation, as defendant, a 
judgment was rendered and entered in favor of said 
plaintiffs and against the said defendant, Pacific 
Greyhound Lines, and thereafter said court did ren- 
der and enter an order denying said defendant’s 
“Motion for Judgment for Defendant [96] Not- 
withstanding the Verdict and for Judgment In Ac- 
cordance With Motion for Directed Verdict; and 
Alternative Motion for New Trial;’’ and the said 
defendant, Pacific Greyhound Lines, having filed in 
said Court a notice of Appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit 
from said judgment and order. 


Now, the condition of the above obligation is 
such that if the said Pacific Greyhound Lines, de- 
fendant above named, shall prosecute its said ap- 
peal to effect and satisfy said judgment in full, to- 
gether with costs, interest and damages for delay, 
if for any reason the appeal is dismissed or the 
judgment is affirmed, and shall satisfy in full such 
modification of the judgment and such costs, inter- 
est and damages the appellate court may award if 
the judgment be modified, then the above obligation 
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to be void; otherwise to remain in full force and 
effect. 
PACIFIC GREYHOUND LINES. 
[Seal] By EARL F. PARKS, 
Superintendent, Principal. 


SAINT PAUL-MERCURY | IN- 
DEMNITY COMPANY, of Saint 
Paul, Minnesota. 
[Seal] By GEORGE H. MYERS, 
Attorney-in-Fact, Surety. 


The foregoing bond and surety approved, and 
when filed it shall operate as a supersedeas. 
DAVE W. LING, 
United States District Judge. 


[Endorsed]: Filed Oct. 18, 1945. [97] 


_ 


[Title of District Court and Cause. ] 


DESIGNATION OF RECORD AND PROCEED- 
INGS TO BE CONTAINED IN RECORD 
ON APPEAL 


To: Edward W. Scruggs, Clerk of above court, and 
Mr. Terrence A. Carson, and Messrs. Stahl & 
Murphy, Attorneys for Plaintiffs: 


Now Comes Pacific Greyhound Lines, a corpora- 
tion, by its attorney, defendant above named and 
appellant, and designates the following records and 
proceedings in the above cause to be contained in 
the record on appeal: 
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All pleadings, evidence, depositions, testimony, 
exhibits, minutes, documents, papers, records and 
proceedings in this action, including this designa- 
tion and all orders, papers and proceedings here- 
after entered, filed or had in this action in this 
court. 


There is filed herewith two copies of the Report- 
er’s Transcript of the Evidence. 


Dated: October 18, 1945. 
BAKER & WHITNEY. 
By ALEXANDER B. BAKER, 
Attorneys for Defendant. 


Receipt of Copy acknowledged October 18, 1945. 
TERRENCE A. CARSON, 
STAHL & MURPHY. 
By TERRENCE A. CARSON, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Oct. 18, 1945. [98] 


cape 


[Title of District Court and Cause. ] 


STIPULATION FOR DIMUNITION OF 
RECORD 


It Is Hereby Stipulated and Agreed by and be- 
tween attorneys for plaintiffs and defendant above 
named that it shall not be necessary for the Clerk 
of the above entitled court to transmit to the Clerk 
of the United States Circuit Court of Appeals for 
the 9th Circuit as a part of the record on appeal 
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the following named papers, documents and ex- 
hibits, to-wit: 

1. Praecipe for Summons. 

2. Summons. 

3. Stipulation extending time for deft. to plead 
and answer. 

4, Stipulation extending time for deft. to plead 
and answer. 

5. Plaintiffs’ Motion and Notice of Setting 
Cause for Trial. 

6. Plaintiffs’ Demand for Jury. 


7. Plaintiffs’ Praecipe for Subpoena to Homer 
i, West. 


8. Plaintiffs’ Praecipe for Subpoena to Homer 
EF. West. 

9. Depositions of Zoa H. Zane and Jack Zane. 

10. Subpoena for Homer F. West with Mar- 
shal’s nonest return. 

11. Plaintiffs’ Memorandum of Cost and Dis- 
bursements. 

12. Defendant’s Objection to Plaintiffs’ State- 


ment of Costs. 


13. Stipwation for Plaintiffs to File Memoran- 
dum. 


14. Stipulation to continue hearing on Motions 
to June 18, 1945. 


15. Receipt of Reporter for file and exhibits. 
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16. Receipt of Reporter for Depositions and re- 
quested instructions. 


17. Plaintiffs’ exhibits Nos. 3, 4, 8, 9, 10 and 11 
in evidence which are x-ray photographs. 


18. Defendant’s exhibits F to J in evidence, in- 
elusive, which are x-ray photographs. 


19. Defendant’s Exhibit A-F in evidence which 
is depositions of Dr. W. H. Blackman and Mrs. 
Gladys Payne, both of which are transcribed ver- 
batim and full in the reporter’s transcript of evi- 
dence. [99] 


20. Defendant’s Exhibit A-G in evidence, being 
the deposition of Alpha Mareum which is tran- 
scribed verbatim and in full in the reporter’s tran- 
script of evidence. 


Dated this 25th day of October, 1945. 


TERRENCE A. CARSON, 
STAHL & MURPHY. 
By FLOYD M. STAHL, 
Attorneys for Plaintiffs. 


BAKER & WHITNEY, 
By ALEXANDER D. BAKER, 
Attorneys for Defendant. 


[Endorsed]: Filed Nov. 5, 1945. [100] 


=] 
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[Title of District Court and Cause. ] 
ORDER TO SEND UP ORIGINAL EXHIBITS 
On motion of attorneys for Defendant: 


It Is Ordered that in addition to the transcript 
of the record on appeal in this action the Clerk of 
this Court transmit to the Clerk of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at San Francisco, Californa, the following 
original exhibits in this action to be by him safely 
kept and returned to this court upon the final deter- 
mination of this action in said Circuit Court of Ap- 
peals, namely: 


All of plaintiffs’ and defendant’s exhibits in evi- 
dence, save and except those expressly excluded 
from the record on appeal by ‘‘Stipulation for Dim- 
unition of Record’’ signed by attorneys for plain- 
tiffs and defendant and on file herein. 


Dated November 6, 1945. 


DAVE W. LING, 
U.S. District Judge. 


[Endorsed]: Filed Nov. 7, 1945. [101] 
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CERTIFICATE TO TRANSCRIPT OF 
RECORD ON APPEAL 


United States of America, 
District of Arizona—ss. 


I, Edward W. Scruggs, Clerk of the United 
States District Court for the District of Arizona, 
do hereby certify that I am the custodian of the 
records, papers and files of said Court, including 
the records, papers and files in the case of Zoa H. 
Zane and Jack Zane, her husband, Plaintiffs, vs. 
Pacific Greyhound Lines, a corporation, Defendant, 
numbered Civ-642 Phoenix, on the docket of said 
Court. 


I further certify that the attached pages, num- 
bered 1 to 101, inclusive, contain a full, true and 
correct transcript of the proceedings of said cause 
and all the papers filed therein, together with the 
endorsements of filing thereon, called for and desig- 
nated in the Designation of Record and Proceed- 
ings to be Contained in Record on Appeal and 
Stipulation for Dimunition of Record, filed in said 
cause and made a part of the transcript attached 
hereto, as the same appear from the originals of 
record and on file in my office as such Clerk, in the 
City of Phoenix, State and District aforesaid. 


I further certify that the Clerk’s fee for prepar- 
ing and certifying to this said transcript of record 
amounts to the sum of $18.95 and that said sum has 
been paid by counsel for the appellant. 
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I further certify that plaintiffs’ original exhibits 
numbered 1, 2, 5, 6, 7, and 12, defendant’s original 
exhibits numbered A, B, C, D, E, K, L, M, N, O, P, 
Cie vy. W, X, Y, Z, AB, AC, AD, AE, 
AH, AI, AJ, and AK, and the original Reporter’s 
Transcript, in two volumes, filed in said cause, are 
transmitted herewith and made a part of this 
record. 


Witness my hand and the seal of said Court at 
Phoenix, Arizona, this 23rd day of November, 1945. 


[Seal] EDWARD W. SCRUGGS, 
Clerk. 


By WM. H. LOVELESS, 
Chief Deputy Clerk. [102] 
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In the United States District Court for the 
District of Arizona 


Civil 642 


ZOA H. ZANE, and JACK ZANE, her husband, 
Plaintiffs, 
VS. 


PACIFIC GREYHOUND LINES, a Corporation, 
Defendant. 


REPORTER’S TRANSCRIPT 


The above entitled and numbered cause came on 
duly and regularly to be heard in the above-entitled 
Court, before Honorable Dave W. Ling, Judge, pre- 
siding with a jury, commencing at the hour of 10 
o’clock A. M. on the 17th day of May, 1945. 

The plaintiffs were represented by their attor- 
neys, Floyd Stahl of Messrs. Stahl and Murphy, 
and Terrence A. Carson. 

The defendant was represented by Alexander 
B. Baker of Messrs. Baker and Whitney. 

Thereupon the following proceedings were had: 

The Clerk: Civil 642, Zoa H. Zane and Jack 
Zane, Plaintiffs, versus Pacifie Greyhound Lines. 

The Court: Ready? 

Mr. Carson: Yes, we are ready. [1*] 

Mr. Baker: The defendant is ready. 

Mr. Carson: Your Honor, with this exception: 
we have got to call two or three doctors, and it 
might be—we might have to put them on out of 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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turn, or something like that. Would there be any 
objection to that, Mr. Baker, because the doctors 
are very busy. I have talked to them. 

Mr. Baker: I have enough trouble with them 
myself so I will be quite lenient. 

Myr. Carson: All right. 

The Court: Call the names of eighteen jurors. 
As your names are called, come forward. 


Thereupon a jury was duly empanelled and sworn 
to try the cause; the pleadings of the parties were 
read to the jury and statements of the issue were 
made by the respective counsel as follows: 


Mr. Carson: Your Honor, Mr. Baker, and gen- 
tlemen of the jury. Gentlemen of the jury, we will 
show that in December, I think it was 1942, about 
the tenth of the month, Mrs. Zane left with a young- 
ster of hers and went to work in—was going to 
a war plant in California to work. She had had 
some conversation and correspondence with the 
war plant about going to work over in California. 
She purchased a ticket and got on the bus and went 
over there, and on the morning, I [2] think of the 
eleventh of December, 1942, a short ways out of 
Indio, California, there was a wreck. We will show 
that the driver of the bus ran into a truck over 
there and that she suffered a very severe injury. 
Her leg was so mangled that it had to be amputated 
below the knee. We will show, gentlemen of the 
jury, that she was taken to the Coachella Valley 
Hospital in Indio, and there was a surgeon named 
Dr. Blackman who amputated her leg, and shortly 
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after she arrived in the hospital she was given 
an anesthetic and she was told by the nurse that 
the Greyhound would take care of the bill and that 
she needn’t worry about it. 

Mr. Baker: If the Court please, that evidence 
would be incompetent and therefore it is not proper 
to put in that statement. 

Mr. Carson: Well, Your Honor, we will show 
it is competent and it is their part of the case. Now, 
I don’t want to make any statement that is not the 
law and I will assure the Court that I’m not go- 
ing to. We have gone into the question very thor- 
oughly. 

The Court: All right. 

Mr. Carson: That she stayed in the hospital 
over there for some months. I think the injury was 
on a Friday, and in a very short time the [3] claim 
agent for the Greyhound came to see her at the hos- 
pital, and on the first visit he gave her his card and 
on the second visit, or shortly thereafter, he told 
her that Dr. Blackman was a good doctor and he 
was their doctor and that she would be well taken 
care of. 

After staying in the hospital for some time—she 
received treatment and her knee was—there was 
some trouble about her knee and they performed an 
operation on her knee—below the knee, another op- 
eration. 

We will show that as long as—that the claim 
agent there came on an average sometimes of once 
or twice a week. We will show that he finally made 
a proposition of settlement. We will show, gen- 
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tlemen of the jury, that I think about a week after 
the accident, the husband went to California. He 
was down in Yuma and they sent him a telegram 
but it never reached him until a week after. That 
was about five days, and as soon as he found out 
about his wife being in a delicate condition, why, 
he went over there and the claim agent talked with 
him, I think, on the Sunday after he arrived. There 
was some suggestion by the husband to take his 
wife clear over to a Los Angeles hospital. The 
claim agent said that Dr. Blackman was a good [4] 
surgeon and was a good bone doctor and was just 
as good as any other doctor and took care of the 
Greyhound cases, and he was their doctor and he 
would take care of the bill, and in the course of the 
while she was in the hospital there, we will show 
you beyond any question of doubt that she was in 
pain and she took sedatives or narcotics nearly 
all the time, and the claim agent, on his visits, sug- 
gested settlements and they talked over settlements, 
and finally, along, I think sometime in February, I 
don’t know the exact date of that, but we will show 
that they talked settlement. 

Now, the basis of the settlement was $14,500.00. 

Now, we will show that the Greyhound paid the 
doctor’s bill, but we will also show, gentlemen of 
the jury,—and now we come to the crucial part of 
this case—that she had a fractured hip, that she 
suffered pain in the knee and on the right side, 
and she asked Dr. Blackman about it and asked the 
claim agent about it, and the claim agent assured 
her that everything was all right, that there was 
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nothing wrong with her at all, that she would be 
able to be a normal person. 

Now, Dr. Blackman ’phoned a supply man in 
Los Angeles; that is, a manufacturer of artificial 
limbs, and he came up there, and Mrs. Zane was 
[5] shown pictures of persons using artificial limbs, 
that she could stand and do everything that a nor- 
mal person could, and we will show, gentlemen, that 
Dr. Blackman represented to her that she could do 
that, and the claim agent represented to her and 
made the positive assurance that there was noth- 
ing wrong with her at all. 

We will show that this right hip was not X- 
vayed. X-ray pictures were taken apparently of the 
knee but not the right hip. 

We will show that some days before the settle- 
ment Mr. Cameron brought a release to her room 
filled out with the amount of $14,500.00, and that 
it described injuries in detail, where it took place 
and deseribed the injury, amputated bélow the 
knee, that that was left with her for some few 
days, and there was one release and it was left 
with her. 

We will show that on the day of the settlement 
Mrs. Zane was rather hysterical; she was erying 
around, and the claim agent came to the place, 
stormed around and said he was going to lose his 
job if the case was not settled, or something like 
that, and finally the husband and the wife signed 
the release. 

We will show that after this artificial [6] limb 
agent—the man that made the artificial limbs from 
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Los Angeles said to Mrs. Zane that one of her legs 
was 214 inches shorter than the other; there was 
something wrong, probably better X-ray her hip. 
She talked to Dr. Blackman and Dr. Blackman 
never answered her, but assured her that nothing 
was wrong with her, that she needed X-rays, and 
he assured her that she was reading too many maga- 
Zines. 

We will also show that she was fitted with a limb, 
and shortly after she came to Phoenix, why, she 
went to a limb company here and tried to get—she 
couldn’t use her artificial limb. She was led to be- 
lieve she could walk out of the hospital, and later 
this man here found out, the man that makes the 
artificial limbs, I have forgotten his name, the 
Shop here, he measured her and found it was two 
inches short. X-rays were taken and showed that 
her hip was broken, which Dr. Lytton-Smith, her 
surgeon, performed an operation and healed the 
situation. 

We will show she has been permanently and to- 
tally disabled. 

Now, gentlemen of the jury, we will admit that 
if the settlement had been as represented, or there 
had not been deceit and fraud practiced, [7] the set- 
tlement would have been very satisfactory. 

We will show that due to the fraudulent repre- 
sentations of the defendant, its agent, this woman 
here has been made a hopeless cripple all her life, 
that she can’t be a wife, she can’t have children, 
she can’t be a normal wife; she has to go around 
with crutches under her arms; that she can’t take 
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care of her children and she continually suffers 
pain, and we are asking, gentlemen, for damages 1n 
the sum of $50,000.00. 

Now, we expect to prove each one of these alle- 
gations, and when we do that, gentlemen, we will 
ask for a verdict at your hands. 

IT thank you. 

Mr. Baker: I will reserve my statement until 
the finish of the case. 

The Court: Call your first witness. 

Mr. Stahl: Mrs. Zane. 


ZOA H. ZANE 


was called as a witness in her own behalf, and be- 
ing first duly sworn, testified as follows: 


Direct Examination 
Mr. Stahl: 


Q. State your name. 

A. Mrs. Zoa Zane. [8] 

Q. Mrs. Zane, you are one of the plaintiffs in 
this case? A. Yes, sir. 
Where do you reside? 
1722 W. Tonto, Phoenix. 
How long have you resided in Phoenix? 
For about nine years. 
You are the wife of Jack Zane? 
Yes, sir. 
When were you and Jack Zane married? 
In June of 1938. 


POPOPO Pe 
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(Testimony of Zoa H. Zane.) 

Q. And do you have any children? 

A. We have two boys, aged five and three. 

Q. Now, were you living in Phoenix, you and 
your husband, residents of Phoenix in the month 
—during the month of December, 1942? 

An Yes) sir. 

Q. And did you live in the same place as you 
live now? A. No. 


Q. Another address in Phoenix? A. Yes. 

Q. And you have been residents of Arizona 
right along? ECS, SLT: 

Q. Were you married here? [9] A. Yes. 

Q. Now, in the month of December, 1942, did 
you plan a trip to California? A. Yes, sir. 


Q. And what was the purpose of that? 

A. Iwas going to work in the Douglas Aircraft 
in Long Beach. 

Q. In Long Beach? A. Yes, sir. 

Q. And what were you going to do over there? 

A. Oh, I was to be an assemblyer. 

Q. Had you made arrangements with them as to 
what position you were to get? 

A. Well, I had been over there the week before. 

Q. What were those arrangements? 

A. I was to start at fifty cents an hour, I be- 
lieve. I believe it was five cents raise on the hour 
every month or six weeks. 

Q. Prior to that time had vou done any work 
for compensation, or had you—— 

A. (Interrupting): Well, not very large. I did 
a little laundry work and a little waitress work. 
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Q. Aside from that since you have been married, 
you just attended to your household duties and 
your children? [10] A. Yes, sir. 

Q. Now, when did you finally leave for Cali- 
fornia? 

A. On the evening of the tenth of December. 

Q. Prior to that time had you purchased your 
ticket? A. Yes. 

@. At the Greyhound Bus Station? 

A. Yes, sir. 

Q. And you left Phoenix on the evening of the 
tenth about what time? 

A. I think it was about 9:00 o'clock in the eve- 
ning. 

Q. On the Greyhound bus? BN Wess 

Q. And then you traveled all that night, did 
you? A) Wes, sim 

Q. And on the morning of the eleventh will you 
tell us what happened ? 

A. Well, it was, after we had left Indio on 
Highway 99 going towards Los Angeles, the bus 
pulled up behind a truck and the truck was meet- 
ing a car coming from the opposite direction and 
then I thought the bus was crawling up too close 
behind the truck, I was kind of braced, and just 
as the [11] car coming from the other direction 
passed the truck, the bus pulled out to go around 
the truck in front of it and it caught the front 
right-hand side of the bus, on the rear of the truck. 

Q. As it ran into the truck and hit it from the 
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rear—hit the rear of the truck—it ran into the 
truck? A. Yes. 

Q. Was the truck in front of the bus moving? 

A. Yes. 

Q. And was it moving slowly or rapidly? 

A. Well, I think it was moving about an even 
rate of speed. It was not going fast. 

Q. All right. When the bus collided with the 
rear of the truck, what happened then ? 

A. Well, I was thrown to the floor 

Q. (Interrupting): Wait a minute, where were 


you in the bus? 

A. I was in the front seat, mght front side of 
the aisle. 

Q. Then what happened when the collision oc- 
curred ? 

A. I was—I had a hand-hold on the bar that 
goes from the floor to the ceiling, and I was either 
thrown through the windshield or the door, I don’t 
know which, but when I got up on my foot [12] 
again I was on the pavement. 

@. What, if anything, happened to the front of 
the bus? 

A. Well, I guess it was torn away. The front 
of it and a part of the windshield. 

@. You say you were thrown out of the bus? 

A. Yes, I guess I was. My feet was on the 
ground when I got up on my feet. 

@. Did you have the child in your arms? 

A. Yes. 

Q. By the way, you took your child with you? 


8S Pacific Greyhound Innes vs. 


(Testimony of Zoa H. Zane.) 

A. Yes. 

Q. Which one was that, one of the young ones? 

A. It was the baby, nine months old. 

Q. The other child you left here? 

A. No, he was already with my sister in Cali- 
fornia. 

Q. You intended to leave this child with your 
sister, too ? A. Yes: 

@. You had the child in your arms at the time 
this accident happened ? 

A. Well, it seemed to me I was trying to put 
him behind me. 

Q. Well, now, when you were thrown out of the 
bus did you still have the child? [13] 

A. He was lying in the floor by the seat and I 
picked him up and was holding him. I was bal- 
anced on my left hip. My right leg was numb. 

Q. You say your right leg was numb. Did you 
try to bear any weight on it? 

A. Yes, I tried to put it on the ground but there 
was no feeling in it. 

Q. All right. What happened then ? 

A. Well, a lady got off the bus and picked the 
baby up for me and I stood there for a while and 
I believe it was a soldier who came by and I asked 
him if he would help me sit down and he noticed 
my foot was pretty badly torn up and they got me 
laying down and they put a tourniquet around 
my leg. 

Q. On the pavement there? 

A. Well, along the side of the road. 
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Q. And how long did you remain there? 

A. Oh, not very long, just possibly thirty min- 
utes. 

Q. And then what was done after that? 

A. Well, the ambulance from Indio came out 
and I was taken, I and the baby and the lady that 
had taken him. 

You say the ambulance from Indio came out? 
Yes, sir. [14] 

You were put in the ambulance? 

Yes. 

And where were you taken? 

I was taken to the Coachella Valley Hos- 
item in Indio. 

Q. Coachella Valley Hospital? A. Yes. 

@. In Indio? A. Yes. 

Q. Who went with you in the bus? 

A. Well, the baby was with me and the lady that 
had taken him. 

Q. Just the three of you? A. Yes. 

Q. And when you arrived at the Coachella Val- 
ley Hospital—by the way, when you lert there did 
you know where you were going? 

A. No, I didn’t. 

Q. And you did arrive at the Coachella Valley 
Hospital? A. Yes. 

Q. And then what was done after you arrived 
at the hospital ? 

A. IJ was taken in on a stretcher to the emer- 
gency operating room and signed the entrance sheet 
for myself and the baby. [15] 
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Q. You were taken to the emergency operating 
room ? A GS. 

Q. And then do you know what was done after 
that? 

A. They started giving me hypos. 

Q. Who gave you those? 

A. The nurse on duty and then just a few mo- 
ments at a time I was rational then for several 
hours. 

Q. Well then, when did you first see a doctor? 

A. Well, I came out from under the anesthetic 
for a while and the doctor I later learned was Dr. 
Blackman was telling me he had to amputate my 
leg, and I said something, ‘‘Let’s get it over with,”’ 
or something like that, and then there was some 
talk of a spinal anesthetic and in a httle while I 
came to and they were sawing my leg off, and I 
asked them something about the spinal and they 
told me I was in too great a shock for a general 
anesthetic. 

@. Then after that where were you taken, after 
the operation ? 

A. JI was wheeled into a private room by the 
two nurses. 

Q. At the hospital there? [16] A. Yee 

@. And were you under the influence of any 
anesthetic then? 

A. Well, I had locals and they were partly worn 
off. I was rational then. They took me into the 
room. I saw it was empty and I made some com- 
ment about a private room and the nurse said, ‘“You 
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have nothing to worry about it as the Greyhound 
will pay for this.”’ 

Mr. Baker: We move to strike that part of the 
answer on the ground it is purely hearsay and ir- 
relevant. 

Mr. Carson: Your Honor, on that question we 
insist that it is very material. We insist that it is 
a part of the case and that under the decisions it 
is admissible, very much so. 

The Court: Well, how could a nurse bind the 
Greyhound ? 

Mr. Carson: Well, Your Honor, on the order 
of proof that is very true, but here, I feel we will 
make the connection. I understand you have got 
to show agency in some way and you ean only show 
it sometimes by circumstantial evidence, and we 
will avow that we will hook this up. Where there 
is a chain of circumstances, but this would be, I 
think [17] 

The Court (Interrupting): Well, all right, go 
ahead then. 

Mr. Baker: The only thing I’d like to say, if 
the Court please, I think that is an unjustified 
avowal. I know something about the case and we 
have never been able to hook up the nurse in this 
case. I have taken her deposition. 

Mr. Carson: Well, that will be a question, I 
think, for the jury to determine. 


The Court: Well, if it is not proper I will ask 
the jury to disregard it. 
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Mr. Stahl: Now, after that, when did you first 
see Dr. Blackman again ? 

A. Well, I don’t know. It might have been the 
same day he was in. There was—I asked him 
about 

Q. (Interrupting): You say it might have been 
the same day? You think it was either the same 
day or the next day? 

A. Yes, time didn’t mean very much when you 
are pretty well doped up. 

Q. And when you saw Dr. Blackman did you 
have a conversation with him? 

A. Yes. I told him what the nurse told me and 
asked him if that was right and he said, ‘Yes, all 
you have to worry about is to get well.’’ He [18] 
said, ‘‘You don’t need to worry about the bills, that 
they will be taken care of.”’ 

Mr. Baker: We move to strike that evidence on 
the grounds previously assigned. 

Mr. Stahl: Did he sav he would take care of 
the bills? 

Mr. Baker: Just a minute. Can I make an ob- 
jection, Mr. Stahl? 

Mr. Stahl: Yes. 

Mr. Baker: We move to strike that answer, if 
the Court please, upon the grounds previously as- 
signed, no showing of any agency between Dr. 
Blackman and Greyhound Lines. 

Mr. Stahl: Well, I think she can testify, if the 
Court please, to the arrangements that were made 
for the payment of the bills in his own hospital. I 
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mean, she can testify. She was taken to this hos- 
pital without knowing anything about where she 
was being taken, anything of the kind—what was 
done there or not at her direction or anything of 
the kind. It is the chain of circumstances is all we 
possibly can prove. 

The Court: Well, it may stand subject to the 
objections. 

Mr. Stahl: You say that—state what was said. 

Mr. Baker: She has already said it. I move [19] 
to strike it and the Court has allowed it to stand 
for the present. 

Mr. Stahl: I don’t know what she said. She said 
something or something of that kind. What was it 
she said? 

A. I asked him about what the nurse had told 
me and he said, ‘‘ Yes, that was right, and I didn’t 
have anything to worry about, that the bills would 
be taken care of.”’ 

Q. Did he say by whom or anything of that 
kind? 

A. Well, yes. He said the Greyhound would 
take care of it and he confirmed what the nurse had 
told me. 

Q. Now, after that did you—how often did the 
doctor see you? 

A. Oh, I’d say he was in every day for quite 
a while. 

@. And when, if at all, did you first meet a man 
by the name of Cameron? 

A. Well, I think it was about three or four days 


94 Pacific Greyhound Lines vs. 


(Testimony of Zoa H. Zane.) 

after I entered the hospital he first came into my 
room and the nurse introduced him to me as the 
Grevhound’s claim agent, and he gave me a card to 
that effect. 

Q. Gave you a card as the claim agent for the 
Greyhound? [20] A. Yes. 

Q. And after that you saw him quite frequently ? 

A. Yes. 

Q. Now, the first time he came in, was that after 
the amputation of your leg? 

A. Well, I think the amputation was on a Fri- 
day and I think he came into Indio the next Tues- 
day. 

@. That would be about four days? 

A. Yes. 

Q. Did you have a conversation with Mr. Cam- 
eron? 

A. Well, not much that day. He just told 
me—— 

Mr. Baker (Interrupting): Just a minute. You 
can answer that yes or no. 

Mr. Stahl: What was the conversation you had 
with him that day or 

Mr. Baker (Interrupting): We object to it, if 
the Court pleases. No sufficient proof to show that 
Cameron is any agent for the Greyhound Lines. 
You can’t prove agency out of the mouth of 

My. Carson (Interrupting): Mr. Baker, are you 
assuming that a claim agent walking into a place 
has no authority at all, and if you assume if that be 
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the rule you could not establish agency [21] any 
place in this earth. 

Mr. Baker: Don’t make a speech about it. All 
I have to say is what I have just said, that there 
is no proof of Cameron being the agent. 

The Court: Well, they may be able to prove 
that. Go ahead. 

Mr. Stahl: On the pleadings, if the Court please, 
we have—— 

The Court: J said you may proceed. 

Mr. Stahl: Well, the first time you saw Mr. 
Cameron will you tell what the conversation was? 

A. Well, he asked me if they were treating me 
all right, how I felt, and told me I didn’t have any- 
thing to worry about, that he was representing the 
Greyhound and they were taking care of the bills. 

Q. Was that the substance of your conversation 
on his first visit? 


A. Yes, I think about the first time I saw him. 

@. And did you see him after that? 

A. Yes, he was down quite frequent. 

@. Can you tell us about when the next time 
was? 

A. Well, it was possibly a week later he came 


into the room. 

q@. And do you recall any conversation you had 
[22] with him at that time? 

Mr. Baker: Just to save time, may it be stipu- 
lated that the same objection be made to all this 
conversation and the same ruling ? 

Mr. Stahl: Yes. Will you read the question? 
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(The last question was read by the re- 
porter. ) 


The Witness: Well, I was asking him about Dr. 
Blackman and he said that Dr. Blackman was a 
very good doctor and he had cause to know that 
Blackman was a very good doctor. 

Q. And did he say anything else at that time? 

A. Not that I recall. 

Q. Did he say anything about as to whose doc- 
tor he was? 

My. Baker: We object to that. That is definitely 
leading and suggestive, if the Court please. 

Mr. Stahl: I guess that is leading. Did he say 
anything further or was that all at that time? 

A. I was not feeling very well and he would 
just come in for a few moments. 

@. When did you see him again? 

A. I saw him at least once a week, I think, all 
the time I was there. 

Q. When was it that Mr. Cameron, if at all, 
first took up with you the matter of settlement of 
the case? [23] 

A. Well, I think it was sometime in January 
that he really got in earnest about it. He had been 
hinting around about it for quite some time, tell- 
ing me about other settlements. He was wanting 
me to make up my mind what I wanted. 

Q. Well, during that time, those several weeks 
after the amputation, what treatment, if any, did 
you receive ? 

A. Well, just the dressing of my stump was all. 
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Q. What medicines, were you given any medi- 
cines? 

A. Yes, Iwas. I had hypos quite a bit. 

Q. How frequently ? 

A. Well, as soon as one would wear off they 
would give me another one. 
How long did that continue after that? 
Well, until after the second operation. 
I see. You say you had a second operation ? 
Yes. 
What did that consist of ? 
Well, they sawed off some more of my leg 
and fixed a pad so as to enable me to wear an arti- 
ficial mb. 

Q. That operation was also below the knee? 

A. Yes. 

Q. How long after the first operation was the 
[24] second one? 

A. Oh, I think it was something like six weeks. 

Q@. How long were you in the hospital alto- 
gether ? 

A. Almost three months. 

Q. From the eleventh of December until 

A. (Interrupting): The eighth of March, 1948. 

Q. And now, you say, that after Mr. Cameron 
had seen you several times he had discussed the 
matter of settlement? A. Yes, 

Q. Did he refer to a settlement? How did he 
take that up with you, in what way? 

A. Well, he would tell me about the other cases 
he had settled, and like that, and he was—he 
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wanted me to make up my mind what I wanted, 
and I told him I would rather wait and see how I 
got along, and he assured me again that anything 
that Dr. Blackman told me I could rely on; he was 
a very good doctor and that he had handled cases 
for them and he knew he was a good doctor and 
he was their doctor, and said that any time that 
Dr. Blackman said I could settle and that I was all 
right, why, I could take his word for it. 

Q. Now, did he, in talking to you, did he tell 
you about settlements he had made with other [25] 
people; how much he had paid? A. Yes. 

Q. And did he want you to say what you would 
take for your injuries? 

Yes, he did. 

And did you finally tell him ? 

Well, at first I told him I wanted $50,000.00. 
What did he say about that ? 

He laughed and said, ‘If I were F'red Astaire 
or chee Rogers, maybe I could expect a settle- 
ment lke that,’ but, he said, an injury like that 
was more or less temporary, that within a few 
months I would be able to wear an artificial limb 
and be up and doing the same things I did before. 

Q. Tell us what happened after that. 

A. Well, he said that the Head Office would not 
accept any such demand as that, and I asked him 
about $25,000.00 then. He said he didn’t know, he 
would have to see about it, so I told him I would 
not submit anything right then until we talked it 
over and it was, I guess, four or five weeks before 
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we ever came to an understanding about the set- 
tlement. 

Q. And when you would name a figure he would 
tell you he would have to submit it? A. Yes. 

Q. And then would you hear from him in any 
other way besides his visits to you? 

My. Baker: What was that question ? 

Mr. Stahl: I asked her if she would hear from 
him in any other way. 

Mr. Carson: Mr. Baker, if she heard from the 
claim agent in any other manner except personal 
visits. 

Mr. Stahl: Did you have any further communi- 
cation with him—strike that question. Did you have 
any other communications with Mr. Cameron other 
than the personal interviews that you had with him 
when he called on you? 

A. Well, we were waiting: 

Mr. Baker (Interrupting): Just a minute, you 
can answer that yes or no. A. Yes. 

Mr. Stahl: And what were they? 

A. Well, sometimes it was by telephone and once 
he sent a wire. 


Q. And that was in reference to what the com- 
pany would do, or what? A. Well, yes. 

Q. Well now, when was it—did he ’phone di- 
rectly to you? 

A. No, he would ’phone the nurses at the hos- 
pital [27] and they would deliver his message. 

@. When he wired you, that was sent to you 
at the hospital ? A. Yes. 
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Q. Do you recall what that wire was 

Myr. Baker (Interrupting): Just a minute 

Mr. Stahl (Interrupting): By the way, do you 
have that wire? A.” No, Tl have mot: 

Q. Do you recall what it was? 

A. Well, it was after I told him that I would 
settle for $15,000.00. 

Q. Kxcuse me, you finally advised him that you 
would settle for $15,000.00 ? 

A. Yes. Then he wired back that they would 
allow me $14,500.00, and $500.00 for the baby’s in- 
juries. 

Q. Oh, I see. The baby had received some in- 
juries in the accident? 

A. Some minor burns. 

Q. Then after that when did you see him? 

A. Oh, I think he called later and asked the 
nurse what I had made my mind up about and she 
told him that I would accept it, and in a day or 
so, why, he came down and left a release for my 
husband and I to sign. [28] 

Q. With whom did he leave that? 

A. With me. 

Q. And was your husband there at the time? 

A. No, he was in Las Vegas, Nevada. 

Q. By the way, when did your husband first— 
when did you first see him after this accident ? 

A. I think it was a week after I was admitted 
to the hospital. 

Q@. And where did you see him, there at the hos- 
pital ? A. Yes, he came to the hospital. 
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Q. And then was he there continuously from 
that time? 

A. Well, he worked part time there and part 
time in Las Vegas. 

Q. That is, he worked part time in Indio and 
part time—— 

A. (Interrupting): Yes. 

Q. And he came to the hospital frequently, did 
he? A. Yes. 

Q. And at this particular time when Mr. Cam- 
eron came down after the wire, you say your hus- 
band was not there at the time? 

A. No, he was in Las Vegas. 

Q. And what Mr. Cameron left with you was a 
[29] form of release? 

A. Yes, it was all ready to be signed and re- 
leased. 

Q. And what were his instructions to you about 
that? 

A. He told me that in case my husband did come 
in some time when he was not—Mr. Cameron was 
not in Indio, for us to go for a Notary Publie and 
sign in front of him. 

Q. I see, and then did your husband return ? 

A. Yes. 

Q. When he got back did you ever sign that re- 
lease? A. I think I signed it, yes. 

Q. When did your husband come back ? 


A. Qh, it was, I think he came back to Indio the 
19th of February. 
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Q. Well, did-he return before Mr. Cameron came 
back again? 

A. Yes, I think he did, but it was the same day. 
IT don’t remember which one got to the hospital 
first. 

Q. Well, was that release signed before Mr. 
Cameron returned ? A. No. 

Q. You don’t have that release that was left 
[30] with you at that time, or do you have it? 

Mr. Baker: Just a minute, that is leading and 
suggestive. 

Mr. Stahl: Will you state whether or not you 
have the paper that was left with you by Mr. Cam- 
eron ? 

A. No, he took it with him after we signed it. 

Q. Well, now, will you tell us—do you recall in 
that paper that he left with vou what consideration 
was stated, the amount? 

Mr. Baker: Oh, we object to that, if the Court 
please, not the best evidence. The release speaks for 
itself. 

The Court: He took it with him. 

Mr. Baker: How was that? 

The Court: The witness says that Cameron took 
the release with him. You may answer. 

Mr. Stahl: Do you recall the amount? 

A. Just set forth $14,500.00 and it deseribed my 
injuries. 

Q. Do you recall what it said as to the injuries? 

A. Yes, it said the loss of my right foot and 
lower leg. 
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Q. I see. Now, when Mr. Cameron came, he 
eame there on the nineteenth, did he? [81] 

A. Yes, I believe so. 

Q. And was your husband there at that time or 


did he come? A. Yes. 

Q. And up to that time you had signed noth- 
ing, is that correct? A, Whotaieeric hit. 

Q. Then after Mr. Cameron came what did he 
say ? 


A. Oh, he came into the room to see if my hus- 
band had come back, and he went up to the office 
to figure up the doctor bills and the hospital bills, 
and when he came back, why, he handed us a re- 
lease to sign, and I was under the impression it was 
the same one that I had in the room, he had taken 
it before. 

Q. Well, what was his attitude about the matter 
when he came back there on the nineteenth? 

A. Oh, he was in a hurry to get the deal closed. 
and said he was apt to get in trouble with the Head 
Office; he had fooled around the case so much; he 
would have to make settlement; Dr. Blackman said 
I was to be released from the hospital and there 
wasn’t any reason for me not to sign it. 

@. And then you say he took it and said he was 
going to the office? [32] A. Yes. 

Q. And did he return to your room then ? 

Een es. 

Q. And who was there when he returned ? 

A. Well, he brought the head nurse back with 
him, Miss Markham, who witnessed the release. 
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Q. And then what was done; did you sign the 
paper there then? A. Yes, we signed it. 

Q. And your husband signed it also, did he? 

A. Yes. 

Q. And you thought that you were signing the 
paper that he left with you before, you signed this 
paper? 

A. Yes. I, of course, thought that was the one 
we were sighing. 

The Court: It’s 12:00 o’clock. We will suspend 
until 2:00. Keep in mind the Court’s admonition, 
Mrs. Cameron. Be back in your place at 2:00 
o’clock. 


Thereupon a recess was taken at 12:00 o’clock 
noon. 


2:00 o’clock P. M., after recess, all parties as 
noted on the Clerk’s Record being present, the trial 
resumed as follows: [83] 


Zoa H. Zane resumed the witness stand and tes- 
tified further as follows: 


Direct Examination (Resumed) 
Mr. Stahl: 


Q. Mrs. Zane, will you state whether or not 
when you were taken to the Coachella Valley Hos- 
pital you made any arrangements there for your 
care and treatment? 

A. No, sir; I didn’t. 

Q. And did you at any time after that? 
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me ING, Soe 

Q. Until after the settlement, I say, up to the 
time of the settlement you made no arrangements. 

A. Yes, I made the settlement and arrangements 
to stay a few weeks longer. 

Q. After that you did? A. Yes. 

Q. Will you state whether or not you were pre- 
sented with any bills from the hospital for doctors 
or hospital ? A. No, sir. 

Q. Now, Mrs. Zane, do you know whether any 
other patients were in the hospital at the time you 
were from those injuries in this accident ? 

A. There was one gentleman in the same acci- 
dent I was. He was there for a few days, and then 
there [34] were others—from other wrecks there 
in there at a time or two while I was there. 

Q. Now, I believe you stated that from some 
talk with Mr. Cameron—did you ever have any 
talks with Mr. Cameron and Dr. Blackman regard- 
ing an artificial limb? 

A. Yes, I did talk to both of them about it. 

@. About when was that? 

A. Well, it was probably the last part of Jan- 


@. And that was prior to the settlement ? 

A. Yes. 

Q. And will you state what was said at that 
time, what the conversation was? 

Mr. Baker: The same objection we have hereto- 
fore made on conversations with either Dr. Black- 
man and Mr. Cameron. 
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The Court: You may answer. 
(The question was read by the reporter.) 


The Witness: Well, they were both in the room 
together at one time. 

Mr. Stahl: That was in your room? 

A. Yes, sir; and then they were telling of the 
people they knew that had artificial limbs, and 
they both told me that as soon as I was up and 
had my strength back I would be able to wear an 
[35] artificial limb and be as good as new, and the 
only injuries I had was the amputation of my night 
foot, lower leg. 

Q. And do you recall that they had anything 
with them regarding artificial limbs at that time, 
or was that later? 

A. I think the doctor brought back in one when 
he was alone, had a pamphlet. 

Q. When was that? 

A. Well, I think it was even—it was before Mr. 
Cameron and the doctor were in the room together. 

Q. What did he have with him then? 

A. He had a pamphlet showing a party who had 
had an artificial limb high jumping, and he was 
advertising some brace company that made arti- 
ficial limbs. 

Q. Showing these people using artificial limbs? 

A. Yes. He said I would be able to do the same 
as soon as I was up and could wear an artificial 
limb. 

Q. Now, did you—prior to that time did you 
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have any talks with Dr. Blackman regarding the 
extent of your injuries? 

A. Oh, yes, several times I asked him about [86] 
my injuries and he always assured me that that 
was all that was the matter with me, was just the 
amputation of my right foot and lower leg and a 
fractured left ankle, which was minor. 

Q. Well, now, on those occasions did you suf- 
fer any pain? 

A. Yes, I did suffer pain in my knee and right 
leg, but when I asked the doctor about it he said 
it was probably the reaction from the amputation. 

Q. While you were in the hospital there were 
no X-rays taken of any part of your body? 

A. No, just one that I know of and that was the 
one below the knee on the right and that was when 
they thought there was an infection setting up. 

Q. Where was that? 

A. That was in the stump below the knee on my 
right side. 

Q. That was the only X-ray they took, was of 
that lower leg, is that right? A. Ves sine 

Q. Now, when Mr. Cameron, after he had left 
the form of release with you and then came back 
on the nineteenth of February, what was your talk 
with him then regarding the amount, or did you 
have a talk with him regarding the amount? [37] 

A. Well, when he came back for the release, why, 
we made our minds we would sign it, and then he 
said that was a very good settlement for this loss 
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and probably I would not have got as much if I had 
a lawyer and went to court. 

Q. Did you ever discuss that with Dr. Black- 
man? A. The settlement? 

Q. Yes. 

A. Yes, and he said he thought that was a very 
good settlement for just the loss of my foot. 

Q. Did you ever have an attorney represent you 
while you were at the hospital? A. No. 

Q. Did you ever discuss the matter of an attor- 
ney with Mr. Cameron? 

A. Yes, but he said that probably we would get 
a better settlement if we just dealt with him per- 
sonally. 


Q. Will you state what your condition was while 
you were in the hospital and up to the time of this 
settlement. 

A. Well, I was bed-fast most all the time. 

(. How was that? 

A. I say, I was bed-fast, be in the wheel chair 
maybe a few minutes a day, and I was very [38] 
weak and nervous. I was having sleeping powders 
at night. 


Q. Up to the time of this settlement until after 
that time, will you state whether or not you had any 
knowledge at all as to any injury to your femur or 
thigh bone? 

A. No, I had none. The doctor assured me many 
times that all that was the matter with me was just 
the amputation. 
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Q. And did you ever discuss that with Mr. Cam- 
eron? 

A. Yes. He said that the doctor had assured 
him, too, that that was all that was the matter with 
me, was just the amputation of my foot and leg. 

Q. And will you state why you believed that 
that was the only—your only injury was the lower 


foot and lower leg—right foot. 

Mr. Baker: We object to that, that is calling 
for a conclusion of the witness, if the Court please. 

Mr. Stahl: I think the Answer will show 

The Court (Interrupting): Why she believed 
it? 

My. Stahl: Yes, on what ground did she believe 
it? [39] 

The Court: Well, go ahead. 

The Witness: Well, the doctor assured me many 
times that that was all that was the matter with me. 

Mr. Stahl: And did you—will you state whether 
or not you believed the statements of Mr. Cameron 
and the doctor? 

A. Why, yes, I relied on what they told me. 

Q. You relied upon them, did you, in making the 
settlement ? Ay Ves, sir. 

Q. And had you known that there was an injury 
to your thigh and femur and thigh-bone so that 
you could not use an artificial limb, would you have 
made a settlement? 

A. No, I don’t think I would have. 

Q. Well, do you know whether you would or 
not? A. No, I would not. 

Q. During the course of these negotiations about 
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the settlement, will you state whether or not any- 
thing was said regarding doctors’ or hospital bills? 
Mr. Baker: I think that is repetition, if the 
Court please. It has been gone over time after 
time. 
The Court: No, not that. She may answer. [40] 
The Witness: ‘There was no mention made to 
me of hospital or doctor bills. 
Mr. Stahl: During those negotiations, I mean 
during the progress of the negotiations. 


IX eS; 
Q. When was anything said—TI believe you have 
testified to that. A. Well, not until 


Q. (Interrupting): I mean, before that. 

A. Well, I don’t believe I understood the ques- 
tion. 

Q. Was there anything said about this shortly 
after you entered the hospital ? A. No. 

@. As to who was to pay them? 

A. Yes, they told me the Grevhound would pay 
them. 

Q. You recall, Mrs. Zane, of having overheard 
a conversation between Mr. Cameron and Dr. Black- 
man regarding the hospital and doctor’s charges? 

A. Yes, I heard them. 

Q. About when was that? 

A. Well, I don’t know. It was some time after 
the second operation, I think. 

Q. Was it before or after your settlement? 

A. Oh, it was after. [41] 

Q. How is that? A. It was before. 
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Q. Before your settlement? 

A. Before the settlement. 

Q. But you think shortly after your second op- 
eration ? A. Yes. 

Q. And do you know where they were when you 
heard them talking? 

A. No. They were in the hall or in a room down 
the hall. 

Q. And the door of your room, was it closed? 

A. It was open. 

Q. Will you relate what that conversation was? 

Mr. Baker: We object to that, if the Court 
please. This is a conversation between Dr. Black- 
man and Mr. Cameron, do I understand it? 

Mr. Carson: Well, it is, counsel—— 

The Court (interrupting): Let counsel finish. 

Mr. Baker: We object on the ground it would 
not be binding upon this defendant in any manner 
or form. 

The Court: You may answer. Go ahead and 
state what you heard. 

A. It was concerning my bills, the bills I had 
made there, and Dr. Blackman agreed to accept 
[42] a thousand dollars for all hospital and doctor 
bills on my account. 

Mr. Stahl: Who said that? 

A. What? 

Q. Whose talk are you relating, I don’t under- 
stand. 

A. JI said, from what I heard, Dr. Blackman 
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had agreed to accept a thousand dollars for my hos- 
pital and doctor bills. 

Q. Who said that? A. My. Cameron. 

Q. I see. 

A. And the doctor told him that my condition 
was—lI was so weak for such a long time they had 
to postpone the second operation for quite a while, 
that therefore it would run up a bigger hospital 
and doctor bills than he first thought and he couldn’t 
settle for no thousand dollars, and later Cameron 
came into the room and told me that Dr. Blackman 
had agreed to take care of me for a thousand dol- 
lars and now he changed his mind about it. 

Q. Do you recall anything else that Mr. Cam- 
eron said? 


A. Well, he made some mention of getting in 
trouble with the Head Office. 

Q. Did Dr. Blackman ever mention the matter 
[43] of that conversation with you? 

A. Well, after Mr. Cameron left, why, he also 
came into the room and was telling me that Cam- 
eron was wanting him to take a thousand dollars, 
but that he could not on account of he said he didn’t 
know how much the hospital and doctor bills were, 
anyway, and he was sure they were more than that. 

@. Now, Mrs. Zane, upon this settlement being 
made, how much did you receive ? 

A. $14,500.00. 

@. And then from that time after the settlement 
was made, would you state who took care of—how 
long did you vemain at the hospital after that? 


Zoa H. Zane and Jack Zane tis 


(Testimony of Zoa H. Zane.) 

A. For about three weeks after the settlement. 

Q. And who took care of the hospital and doc- 
tor bills after the settlement? 

A. I did after the settlement. 

Q. And do you recall how much that was? 

A. It was one hundred and forty some dollars. 
I don’t remember just how much. 

Q. Now, when was it, Mrs. Zane, that you had 
anything to do with an artificial limb; that is, what 
was done in that connection ? 

A. Well, that was even before I signed the re- 
lease, Dy. Blackman had wrote or telephoned Los 
Angeles and they sent an agent out and measured 
me [44] up with an artificial limb, and after the 
settlement was made, why, in a week or two, why, 
he brought it out to fit. 

Q. Brought the artificial limb down to the hos- 
pital at Coachella for a fitting? A. Yes. 

Q. Then what? 

A. Well, I tried to use it but it was too short. 
He had to take it back and lengthen it and he said 
it was—the agent from the brace shop did state he 
thought there must be something the matter with 
my hip and asked if I had had it X-rayed. I told 
him I didn’t know, that I didn’t think there were 
any, and he advised me to talk to Dr. Blackman 
about it. 

Q. How long was that after the nineteenth of 
February, after the settlement was made? 

A. I think that was in March. It was just a few 
days before I left the hospital. 
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Q. <A few days before you left? 

A. A few. I don’t remember just how many. 

Q. And then did he return, take the artificial 
limb back with him? 

A. Yes, he took it back and he told me, he said, 
“Tf the doctor has already released you, you just 
as well go on home and,’’ he said, ‘“‘we [45] wall 
mail it to you,’’ so, therefore, I was back in Phoe- 
nix before I got the hmb. 

Q. How was that? 

A. I say, I was back in Phoenix when I got 
the limb. 

Q. They sent it to you here? A. Yes. 

Q@. Then what did you do with it after you re- 
ceived it here? 

A. Well, I started trying to use it and began 
wearing it as soon as I got it. 

Q. But you mentioned something about the man 
who brought it down to the hospital in Indio sug- 
gested you talk to Dr. Blackman about it. 

A. Yes. 

Q. Did you do that? 

A. Yes, I did, and he told me there wasn’t any- 
thing the matter with my hip, that I was just lazy 
and if I would get up and exercise a little I would 
get to where I could use it. 

Q. Did this man that came down take any meas- 
urements of your leg? 

A. He measured my left leg. 


Q. Then do you know the results of that meas- 
luirement ? 
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A. Oh, he just took the measurements. [46] 

Q. He just took the measurement of your left 
leg? 

A. Yes, he took the measurement of my left leg 
to get the length of the right one for the artificial 
one. 

Q. Oh, I see. Well, do you know what the re- 
sult of those measurements were ? 

A. Well, they were about two inches too short, 
the artificial limb was that they brought out. 

Q. Well, then, when you received the limb here 
in Phoenix, what did you do with it? 

A. I began trying to use it. 

Q. By yourself, out at your home? 

A. Yes, but I could never put any weight on it. 

Q. Then what did you do? 

A. Well, I thought it was still too short, so I 
went to this Arizona Brace Shop here in town and 
they thought it was too short, too, and were going 
to rebuild it for me. 

Q. The Arizona Brace Shop? x Yes: 

@. And did they do that? 

A. Well, they started to-—— 

Mr. Baker (Interrupting): Just a minute, we 
object to this. Get the Arizona Brace Shop [47] 
record. | 

My. Carson: Well, Your Honor, except in this 
way, it shows the condition of the leg and we have 
got to show it, Your Honor, why she went and 
had it X-rayed; why she came to find out that the 
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hip was fractured. J think we have the right to 
show it. 

The Court: Can’t you just show that she had 
the X-ray? We have been over these various rami- 
fications for a long time. If she had to have an X- 
ray you can introduce the testimony on it. 

Mr. Stahl: After you had gone to the Arizona 
Brace Shop, what did you do after that? I might 
ask you this: As a result of going there, did you 
use the artificial iimb? 

A. Well, I could never put any weight on it. 

Q. What did you do then? 

A. The manager there suggested that I have 
some X-rays made. 

Mr. Baker: We move to strike it. 

Mr. Stahl: Don’t say what the manager said, 
what did you have done? 

The Court: The objection 1s sustained. 

The Witness: JI had some X-rays. 

Mr. Stahl: You had some X-rays by whom? 

A. At the Pathological Laboratory. [48] 

Q. What did you do then? 

A. They were sent to Dr. Ryerson. 

Q. Dr. Ryerson. Who is he? 

He is my family doctor and his office is on 
McDow ell Road. 

Q. And then after that, after he had read the 
X-rays, where did you go? 

A. Well, he advised me to go to Dr. Lytton- 
Smith. 

Q. To Dr. Lytton-Smith here in Phoenix? 


oe 
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A. Yes. 

Q. Out at the Grunow Clinic?? A. Yes. 
Q. And you went to Dr. Smith, did you? 

A. Yes. 

Q. And what did Dr. Smith do? 

A. Oh, he had me go to the Good Samaritan 


Hospital and there my leg was put in traction and 
later a bone graft was fit on my hip joint. 

Q. On your hip joint? A. Wes, si. 

Q. Have you ever been able to use the artificial 
limb ? 

A. No, the bone graft collapsed right after the 
cast was taken off. 

Q. Now, Mrs. Zane, from the time of this [49] 
accident until the present time, have you had any 
other accidents ? A. No. 

Q. Have you had any falls or any injuries at 
all? 

A. No, sir. Oh, I fell once after the first X-rays 
were taken. 

Q. That was after you had seen Dr. Lytton- 
Smith ? 

A. Yes, that was even after the operation a long 
time. 

Q. After Lytton-Smith’s operation ? 

A. Yes. | 

Q. Now, I believe you stated you paid the hos- 
pital for care and treatment after the settlement 
of $140.90, is that correct? A. Yes. 

@. Do you have those receipts? 

Mr. Baker: Why don’t you mark them for 


118 Pacific Greyhound Lines vs. 


(Testimony of Zoa H. Zane.) 
identification and then I can tell better if they are 
to be admitted into evidence? 
Mr. Stahl: All right. I might have this one 
marked here. 
(The document was marked as plaintiffs’ Eix- 
hibit 1 for identification. ) 


Mr. Stahl: Mrs. Zane, I will hand you [50] 
plaintiff’s Exhibit 1 for identification and ask you 
when and where you received that paper ? 

A. Well, while I was in the hospital there at 
Coachella Valley, Mr. Cameron, the claim agent, 
handed it to me after we signed the release. 

Mr. Baker: What was that? 

(The answer of the witness was read by the 
reporter. ) 


Mr. Baker: Do I understand you to say that 
Mr. Cameron handed you this receipt? 
The Witness: Yes. 
Mr. Baker: I don’t have any objection. 
Mr. Stahl: I offer it in evidence. 
(The document was received as_ plaintiffs’ 
Exhibit 1 in evidence.) 


PLAINTIFFS’ EXHIBIT No. 1 


COACHELLA VALLEY HOSPITAL 
330 Miles Avenue 
Indio (Phone 2741) Cahf. 


Receipt Date Feb. 19, 1948 708 
Received From Pacific Greyhound Lines 
One thousand four hundred and sixty-seven Dol- 
lars ($1,467.00). 
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For Hospitalization and Dr.’s care of Mrs. Zoa 
Zane, from Dec. 11th, ’42, to Feb. 19, 743. 

(How Paid) Check. (Balance Due): 


COACHELLA VALLEY 
HOS PLAT 
By A. R. MARCUM. 


(Thereupon the document was read to the 
Nuaey. ) 
Mr. Stahl: Mark this. 
(A document was marked as plaintiffs’ Ex- 
hibit 2 for identification. ) 


Mr. Stahl: Do you have any objection to this? 

Mr. Baker: Why don’t you qualify it? I don’t 
know what it 1s for. 

Mr. Stahl: J hand you plaintiffs’ Exhibit #2 
for identification, Mrs. Zane, and ask you what 
that is. 

A. That was the hospital and doctor that I [51] 
paid at Indio. 

Mr. Baker: No objection. 

(This document was received and marked 
as plaintiffs’ Exhibit Number 2 in evidence.) 
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PLAINTIF ES ete tir Mow2 


90-1347 Indio Branch 90-1347 
No. 3 
Bank of America 
National Trust & Savings Association 


Indio, Cahif., Mar. 7, 1943. 


Pay to the Order of Coachella Valley Hospital 
$140.90 one hundred and forty and 90/100 Dollars. 


ZOA ZANE. 


[Stamped on Back]: Pay to the Order of the 
First National Bank in Coachella, Coachella, Calif. 
For Deposit Only. Coachella Valley Hospital, W. H. 
Blackman, Ralph E. Pawley, Raymond O’Connell. 


Pay to the Order of Any Bank or Banker. Prior 
Endorsements Guaranteed. H 9 1943 90-767. The 
First National Bank, Coachella, Calif. 


Mr. Stahl: This, gentlemen, is simply a check on 
the Bank of America for $140.90, payable to the 
order of the Coachella Valley Hospital and signed 
by Zoa Zane. 

Q. Now, Mrs. Zane, in connection with your— 
the injury to your thigh, will you state what doctor 
bills, if any, vou have incurred since you came 
back to Phoenix. I am just speaking solely now 
about your thigh-bone or hip. 
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Mr. Baker: That is not proof of the reasonable 
value. 

Myr. Stahl: Well, we will probably have to con- 
nect that up. 

Mr. Carson: What she incurred. We will have 
the doctor testify what took place. You got to make 
make some showing that a bill was incurred. 

The Court: Go ahead. 

A. There was $200.00 to Dr. Lytton-Smith for 
the operation and then there was, I think, a hospital 
bill of $185.00 and X-rays. 

Mr. Stahl: Did you have any other medical ex- 
penses from that operation? [52] 

A. Yes. I went to Los Angeles last summer to 
see Dr. Wilson, and I think it took about $300.00 
to go over and wait around to get an appointment 
with him 

Mr. Baker (Interrupting): Just a minute. I 
think I ought to object to that, where she went to 
Los Angeles to see Dr. Wilson. Unless there is some 
showing that there was a necessity for it—she 
wasn’t satisfied with Dr. Lytton-Smith. 

Mr. Carson: Dr. Lytton-Smith sent her over 
there. 

Mr. Stahl: Under whose instructions and sug- 
gestions did you see Dr. Wilson at Los Angeles? 

A. Dr. Lytton-Smith suggested I go over there 
and see Dr. Wilson. 

Ore actiiat aiter—— 

Mr. Baker (Interrupting): I still object to that, 
if the Court please. 
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The Court: It may stand. 

Mr. Stahl: Was that after Dr. Lytton-Smith’s 
operation ? A. Yes, that was afterwards. 

Q. Now, have you been required, Mrs. Zane, to 
employ help at vour home on account of having to 
use the crutches? 

A. Yes, I have. I spent three months in [53] 
bed and that took quite a bit of money to get some- 
body to stay then, and ever since then, why I had 
part-time help anyway. 

Q. Do you know how much that amounted to? 

A. Well, probably around $700.00. 

Q. Do you know what the X-rays in connec- 
tion with your thigh and hip injury cost you? 

A. No, I couldn’t say right off-hand. I guess it 
was about a hundred dollars, I guess, or maybe 
more 

Mr. Baker (Interrupting): Just a minute. We 
move to strike that. 

Mr. Stahl: It may be stricken. 

The Court: It may be stricken. 

Mr. Stahl: Would you be able to say how much 
it was as a minimum amount; was it at least so 
much or not? 

A. Yes, I imagine it would be about a hundred 
dollars. 


Mr. Stahl: It is not what you imagine. Can you 
ascertain this and let us know? 

Mr. Baker: There is a proper way for doing 
that, if the Court please. 

The Court: Well the objection is sustained. 
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Mr. Stahl: Mrs. Zane, since you left the hos- 
pital in Los Angeles, will you state whether [54] 
you had had any pain in your upper leg? 

A. You mean, in Indio? 

Q. After you left Indio, yes. 

A. Yes, I had pains before and I still—my hip 


— 


still bothers me, my hip and knee. 

Q. You have had ever since you returned to 
Phoenix ? A. Yes, sir. 

Q. What is the nature of those pains? 

A. Well, they are just pains. I may have my leg 
a certain way, why, it is quite painful, and usually 
at night it bothers me more than during the day. 

Q. And have you been able to get around except 
on crutches? A. No. 


Q. Will you state in what other ways besides not 
being able to work or get around without crutches, 
in what other way has this bothered you, if at all? 

A. Well, I can’t be a mother to my children 
such as I should be, or a wife either to my husband. 

Q. Are you able to perform your household 
work? 

A. A part of it, not all. The heavier work I am 
unable to do. [55] 

Q. Now, you said about not being able to be a 
wife to your husband. What do you mean by that? 

A. Well, regular relations between man and 
wife. 

Q. You have not been able to do that since this 
accident ? 
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A. Well, we tried it but it was just to painful 
homme. 

Q. Have you had any children since the acei- 
dent? ae NO: 

Q. After you made this settlement, I believe you 
said up to the time you made the settlement you 
were in a private room? A. Yesvcue 

Q@. And after the settlement was made, where 
did you stay, at the hospital ? 

A. Yes, I suggested I be moved into a ward. 

Q. And were you moved into a ward? 

A. Yes. 

Q. You stayed there for the remainder of your 
time? A. Yes. 

Q. When was the first time, Mrs. Zane, that you 
knew you had an injury to your thigh-bone and 
hip and you would be unable to wear an artificial 
limb? [56] 

A. It was in August, 1943, when I had the X- 
rays made at the Pathological, and that was the 
first time that I knew it. 

Q. This money that you received, Mrs. Zane, 
I believe you alleged in your complaint about, or 
what you did with the money, $14,500.00. What 
did you use that for? 

Mr. Baker: Just a minute. I object to that. 
I am going to cross-examine her. That, certainly, 
is not direct. 

Mr. Stahl: We alleged in our complaint in ref- 
erence to tender. 

The Court: There would have to be some limit 
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to that. We are not particularly interested in every 
cent of money she spent. 

Mr. Stahl: I don’t know that we will go into 
detail. In general, what did you do with the money 
you received? I don’t cave for the details of it. 

A. Well, we bought a hone and we are settled in 
it, and the hospital and doctors’ bills and household 
help. 

Q. And this was done before you knew about 
the injury to your thigh? 

A. Yes, we bought a home before this. 

Q. And these other expenses that you paid out? 

A. Yes. 

Mr. Stahl: I believe that is all. 


Cross Examination 
Mr. Baker: 
Q. This accident occurred about December 10th 


or 1th, was it? A. December 11th. 
Q. The morning of December 11th, was it not? 
A. Yes. 
@. And in the vicinity of Indio, California? 
A. Yes, sir. 
@. Which side of Indio, on the Los Angeles side 
or the Phoenix side? A. Los Angeles. 


Q. How far from Indio did the accident occur? 

A. I think it was about seventeen miles from 
Indio. 

Q. About seventeen miles from Indio ? 

A. I think so. 

@. And I believe you testified that you were 
thrown out of the bus, were you? A. Yes. 
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@. And then some soldier helped you, picked 
you up or something ? 

A. Well, he helped me to lay down and they 
[58] put a tourniquet on my leg. 

Q. How many other persons were injured in 
that same accident, passengers ? 
There were two killed. 
How is that? 
There were two killed. 
Some killed ? A. Yes. 
And a large number injured, were they not? 
No, I don’t think there was such a great 
number. 


Ge Ge eS) 


Q. Would you say there were eighteen or twenty 
of them injured ? A. No. 


Q. There were several injured, were they not? 

A. Five or six, possibly. 

Q. Five or six, that is all you know about? 

A. Yes. 

@. You see Mr. Parks right over there who sits 
on my right? By OS. 


Q. You did see him at Indio? 

A. Not that I remember of. 

Q. Now, how were you taken from the scene 
of the accident to Indio, to the hospital ? [59] 

A. By ambulance. 

Q. And what ambulance was that, do you know? 

A. No, I don’t. 

Q. They were Army ambulances, weren’t they, 
or do you know? 

A. 'The one I was taken in was not. 
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Q. What kind was it, do you know? 

A. It was from a mortuary funeral home. 

Q. Do you know whether some Army ambu- 
lances were there taking the injured to the hos- 


pitals. A. I don’t know. 

@. That, you don’t remember? A. No. 

Q. And you were taken to the hospital in a mor- 
tuary ambulance, is that right? A. Yes. 

Q. And you were taken to the Coachella Valley 
Hospital ? A. Yes. 

Q. Coachella. Is there another hospital there in 
Indio? A. Yes, I believe there is. 

Q. Some of the patients were taken to the other 
hospital, were they not? A. I think so. 


@. That is, some of the passengers that were 
[60] injured in this bus accident were taken to the 
other hospital there at Indio? A. Yes. 

@. And some went to the same hospital that you 
did? A. Yes. 

Q. Now, after you arrived at the hospital, who 
was the first person you contacted, if you remem- 
ber? 

A. You mean, in the hospital who was the first 
person I saw? 


Q. Yes, in the hospital. A. Was a nurse. 
Q. And did you have your child with you at 
that time? A. Yes. 


Q. And you took your child also to the hospital ? 

A. Yes. 

Q. The child suffered a few minor injuries of 
some sort? A. Yes, 
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Q. Did he not? ig UES. 

Q. Nothing serious? 

A. No, there was nothing serious. [61] 

Q. Well, how long after you were in the hos- 
pital did you determine the seriousness of your 
injuries or the extent of your injuries? 

A. Well, in a very short time they told me they 
were going to amputate my leg and foot. 

Q. How long would you say? 

A. I don’t know. 

Q. After you arrived? 

A. It was some time that morning that I was 
taken in. 

Q. Well, did they amputate your leg within an 
hour after you arrived at the hospital? 

A. I don’t know whether it was within an hour 
or two. 

Q. It was very soon after you arrived, anyway, 
was it not? A. Yes. 

Q. You were told that your fracture of the lower 
leg was such that they had to amputate immediately, 
that was true, wasn’t it? A. Yes. 

Q. It was just mashed to pieces, your leg be- 
low your knee? 

A. I don’t know, I didn’t see it. 


Q. They had to act very quickly? A. Yes. 
Q. And very promptly in order to save your 
life, didn’t they? A. Yes, I guess they did. 


Q. Now, I believe you stated at the time—strike 
that, I will re-frame the question. You stated that 
an X-ray was taken at the Indio hospital ? 
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A. Yes. 

Q. Before the time that your leg was ampu- 
tated ? 

A. I don’t know what they did before they am- 
putated. I don’t think there were any X-rays 
taken. 

Q. Oh, well, you spoke about an X-ray being 
taken. Where was that taken, do you know? 

A. That was after my stump had been fixed up. 

Q. Oh. So you don’t know whether an X-ray 
was taken before the amputation or not? 

A. No, I do not. 

Q. Now, after your leg was amputated, you 
stated that a subsequent operation was performed 
upon your leg, is that true? 

A. Yes, there was a second operation on my 
leg. 

Q. Now, when was that second operation ? 

A. I think it was about six weeks after the [63] 
first. 

Q. About six weeks after the first operation, and 
what was the necessity for that second operation, 
Mrs. Zane? 

A. Well, that was to enable me to wear an ar- 
tificial limb. They took some more bone out and 
fixed a pad at the end of my leg for protection 
when I was fitted up with an artificial. 

Q. So, first your leg below your knee was am- 
putated and then six weeks later an operation was 
performed on the same leg for the purpose of suit- 
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ing for an artificial limb, is that right; that was 
the purpose of 1t? A. Yes. 

Q. Who performed both of those operations? 

A. Dy. Blackman. 

Q. Both the amputation and the second opera- 
tion? A. Yes. 

Q. And did he advise you—did he tell you that 
the second operation was to make your leg suitable 
for an artificial limb? A. Yes. 


Q. He is the one that told you? Now, before 
that time, had he—had you had these conversations 
concerning who was going to pay these bills that 
[64] you referred to, the Pacific Greyhound Lines 
to pay these bills? A. Yes. 


@. In other words, you have testified about some 
conversations that you had with Dr. Blackman, I 
believe, and Mr. Cameron, in which I believe the 
inference was given to you that the Pacific Grey- 
hound Lines was going to pay all of these medical 
bills and the cost of this operation, is that right? 

A. Yes. 


Q. And you were so advised before this second 
operation that we are talking about, is that right? 
A. Why, certainly. 


Q. Now, Mrs. Zane, after your amputation had 
been effected and completed, describe what pains 
vou suffered in your right leg. 

A. Well, there was more like the muscles jerk- 
ing, kind of a spasmodic pain of the muscles and 
there was all up in my right leg. 
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Q. And did you suffer pains continuously dur- 
ing all that time in that right leg ? 

A. Well, yes, every day. A whole lot depended 
on the position I was in, and any movement caused 
pain. 

Q. Where was that pain, in your knee? 

A. There was all in my leg. It hurt so bad [65] 
T don’t know where it hurt. 

Mi. Baker: What was that answer? 

(The answer was read by the reporter.) 

Mr. Baker: It hurt so bad you didn’t know 
where it hurt? ie Yes. 

Q. You say the pain was that extreme and so 
severe you could not determine the exact locality 
of it, is that correct ? A. Yes. 

@. And that was continuously up until the time 
of your second operation, is that right? 

A. Well, it still hurts like that at times. 

Q. Well, you might answer my question and we 
will get to those various times as we go along. 

Mr. Carson: Well, she has answered the ques- 
tion as best she can. He has just asked a question 
where he assumed a state of facts that didn’t exist. 
She has a right to answer. 

The Court: He asked her if it was that way up 
until the time of the second operation. You may 
answer the question. A. Yes, it did. 

Mr. Baker: How about after the second opera- 
tion, did that extreme pain continue A. Yes. 

Q. Up until the time you left the hospital? 

A. Yes. 
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Q. Continuously ? 

A. No, I don’t say continuously. I say, most 
any moment, and I said a whole lot of it depended 
on the position I was in. 

Q. You suffered great discomfort all the time? 

Ey Css 

Q. When did you first see Mr. Cameron? 

A. It was about three or four days after I was 
admitted to the hospital in Indio. 

Q. How did you come to meet him? Somebody 
bring him in and introduce you, or what? 

A. Yes, the nurse brought him in and intro- 
duced him as an agent from the Greyhound, and 
he also gave me a card that had Mr. Cameron, his 
name on it, and it said, ‘‘Claims Agent,’’ or some- 
thing of that sort. 


@. Greyhound Lines? 

A. Yes, Pacific Greyhound Lines. 

Q. So he handed you a card? 

A.  Mescimn, 

Q. And he was introduced to you, is that right? 
A. Yes. [67] 

Q. 


And did he tell you what his purpose was 
for meeting you? 

A. Well, not at that time he didn’t. 

@. What did he say; what was the first conver- 
sation you ever had with Mr. Cameron? What did 
it amount to? Nothing but an introduction, wasn’t 
it, that is what I am getting at. 

A. Yes, more or less it was just an introduction. 
He asked how I was getting along. 
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Q. He was solicitous of your welfare, was he 
not, Mrs. Zane ? A. Yes, he was. 

Q. Very solicitous, that is correct, isn’t it? 

A. Yes. 

Q. I believe he stated that he wanted to see that 
you were well taken care of? A. Yes. 

@. And I believe you testified before that he 
also said he was taking care of the passengers that 
were injured in that wreck, did he not, trying to, 
anyway ? A. I beg your pardon? 

Q. I think you testified in your examination 
in chief, as I recall it, that he told you that he was 
taking care of all the passengers that were [68] in- 
jured in that wreck. 

Mr. Carson: J don’t think that is in the record 
at all. 

Mr. Baker: Something to that effect. 

The Court: I don’t remember it. 

Mr. Carson: I don’t remember it. I don’t think 
it is in evidence at all, except put in evidence by 
Mr. Baker. 

The Witness: I don’t remember. 

Mr. Baker: Well, do you know whether or not 
he was visiting the other patients there who had 
been injured in that same wreck ? 

Mr. Carson: When do you mean? 

Mr. Baker: I don’t know when. 

The Witness: You mean the first time? 

Mr. Baker: I was not there, Mr. Carson. 

Mr. Carson: Well, will you describe the time, 
Mr. Baker? 
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The Court: Well, at the time she was there. 

Mr. Carson: I understand—— 

The Witness (Interrupting): Do you mean, the 
first time he came that he told me that? 

Mr. Baker: Well, do you know whether or not 
he visited the other patients ? A. Yes. 

Q. You knew that, didn’t you? [69] 

A. I knew what? 

Q. That Mr. Cameron visited the other people 
there. A. Yes. 

Q. You knew that, didn’t you? A, Ves 

Q. Well, when was the next time you saw Mr. 
Cameron ? 

A. Oh, it was probably within a week. 

Q. The hospital again? A. Yes. 

Q. And at that second time he called upon you, 
was he also calling upon the other people there? 

A. I don’t know. 

Q. You don’t know that? A. No. 

@. Well, on this second visit by Mr. Cameron, 
what was the conversation ? 

A. Well, the first time or two he came, why, he 
just was friendly. 

Q. Just friendly? 

A. Yes, and he assured me there was nothing 
to worry abont, that they were taking care of all 
the bills. All I had to do was to get well. 

Q. Again he was friendly and solicitous of [70] 
vour welfare ? A. Yes. 

Q. That was the second time he called on you. 
Now, the third time he called upon you? 
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A. I ean’t enumerate the times he came. He 
was there quite often. 

Q. Would you say it was still another week 
farther on, another week later? 

A. Probably so. There at first, why, his visits 
were about a week apart. 

Q. And during those first three or four visits, 
did he urge you to accept any settlement for your 
injuries ? 

A. Oh, he didn’t urge me, no, but he was kind of 
preparing his ground. 

Q. Well, now, what did he say? Did he ask you 
to name a figure, or did he name any figure to you, 
we will say, the first three times he visited you? 

A. Well, he told me about the cases he had set- 
tled and about the two people that lost their lives 
and how much was settled on them. He said they 
settled ten thousand on each of them. 

@. He never asked you to name a figure at all 
at first, did he? A. No, not at first. [71] 

Q. And he never made any offer to you, did he? 

A. Well, I told him I would not want ten thou- 
sand dollars. 

Q. Well, I mean, he never made an offer of any 
kind? A. No. 

Q. I am saying the first three times he called 
on you? A. No. 

Q. When was the first time there was any dis- 
cussion of a settlement with you to compensate you 
for your injuries? 
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A. Well, I think it was right after the second 
operation that 

Q. (Interrupting): Right after the second op- 
eration ? A. Yes. 

Q. That would be a matter of about six weeks 
before Mr. Cameron ever attempted to settle this 
case with you, that is a fact, is it? 

A. Yes, I guess it is. 

Q. But you felt assured that you were going to 
be compensated, did you not, Mrs. Zane ? 

A. Qh, yes. 

Q. There was no question about that at all [72] 
was there, any time? A. No, there wasn’t. 

Q. None whatever but what the Greyhound 
Lines were going to compensate you for the injur- 
ies, there never was a question about that in the 
world, was there? A. No. 

Mr. Carson: He has asked that question two or 
three times. 

Mr. Baker: So you say the first conversation 
was about six weeks right after the second opera- 
tion that you identify as six weeks after you went 
into the hospital. What was said in that time with 
reference to compensating you for your injuries by 
Mr. Cameron ? 

A. He asked me how much I’d settle for and I 
told him $50,000.00. 

Q. That offer, of course, was refused ? 

A. Yes. 

Q. Well, when did you have the next conver- 
sation concerning settlement? 
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A. Oh, I don’t know. 

Q. We refer now to this $50,000.00 conversa- 
tion. When was your next settlement for $50,000.00 
conversation ? 

A. When I told him that, why, he told me 
[72-A ] right off. 

Q. I am asking you when was the next conver- 
sation after the $50,000.00 conversation ? 

Oh, it was within a week anyway. 

About a week? A. Within a week. 
Did you see Mr. Cameron then ? 

Yes. 

Did you have a conversation with him? 

Yes, I suppose so. 

What was that conversation at that time? 
Well, first I had asked him about twenty- 
five thousand and he had asked the head office about 
it, I guess, anyway he came back and said they 
would not settle for anything like that, and he of- 
fered me twelve thousand, I think it was, or twelve 
thousand five hundred, and I told him that—I don’t 
know whether it was at that time or not that I told 
him I couldn’t take it, or I would have to talk it 
over with my husband or something. 

Q. Well, did you talk it over with your hus- 
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band? A. Yes, I suppose so. 

Q. You had seen your husband quite often be- 
fore that? A. Qh, yes. [73] 

Q. He was frequently in Indio? A. Yes. 


Q. And he visited you every time he was in In- 
dio, did he not? Ane Yes, 
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Q. All questions of settlement you discussed 
with your husband, did you not, Mrs. Zane ? 

A. Yes. 

Q. He was fully advised of all negotiations, was 
he not? A. Yes. 

Q. All right. Now, you say you arrived to the 
point where an offer of $12,000.00 was made by Mr. 
Cameron, 1s that right? A. Yes. 

Q. Now, what was the next conversation—what 
was the next development in that respect ? 

A. Well, he started coming back so often then 
that I could not enumerate the times or tell what 
conversations we had. 

@. Well, I think you said in some place in your 
examination that finally you agreed to accept fif- 
teen thousand, did vou not? ive Ves: 

@. Did you send him a telegram to that effect 
to Los Angeles? [74] 

A. Yes, I guess I did, since you mention it. 

Mr. Baker: Mark this for identification, please. 

(The document was marked as Defendant’s 
Exhibit A for identification. ) 


Mr. Baker: JI am handing you Defendant’s Ex- 
hibit A for identification, Mrs. Zane, and will ask 
you if you sent that telegram to Mr. Cameron? 

A. (Looking over document): Yes, I did. 

Mr. Baker: We offer this in evidence. 

Mr. Stahl: No objection. 

(The document was received as defendant’s 
Exhibit A im evidence.) 
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DEFENDANT’S EXHIBIT A 
[Western Union Telegram] 


ZUB6 8 Collect XC—Indio Calif 731P Jan 29— 
Wm. Cameron—C382 36 85 1943 Jan 29 PM 10 01 
621 S Hope St LosA—Rf 


Will Settle for 15000 Plus Hospital Expense—Mrs 
Zoa Zane. 
15000.... 


—————— 


Mr. Baker: I will read this to you, gentlemen. 
(Thereupon Defendant’s Exhibit A in evi- 
dence was read to the jury by Mr. Baker.) 


Mr. Baker: Now, how long after that was it be- 
fore this settlement was finally effected ? 

A. Well, it was—we signed the release on the 
19th of February. 

Q. Three weeks after that, wasn’t it? 

A. Yes. 

Q. Three weeks after you sent the telegram of 
January 29 telling him that you would take $15,- 
000.00, plus hospital expenses in settlement? [75] 

A. Yes. 

Q. And the settlement was made and that is ex- 
actly what was paid to you, wasn’t it, Mrs. Zane, 
$15,000.00 plus your hospital expenses ? 

A. No. 

Q. You were paid $14,500.00 and $500.00 for 
your child, weren’t you? A. Yes. 
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©. And your hospital expenses, that is a fact, 
isn’t it; that is exactly what you were paid, isn’t 
that true, Mrs. Zane? AL Yes 

Q. In other words, the settlement was effected 
exactly according to your own request, was it not? 

A. It looks like it, yes. 


Q. How long would you say you discussed this 
matter with your husband before you finally ef- 
fected the settlement? 

A. Well, I discussed it with him before I sent 
the wire, and maybe-—— 

Q. (Interrupting): You discussed it with him 
before you sent that telegram, did you? 

A. Yes, and immediately after that he left town. 

@. JI mean, you had discussed the matter with 
him before you sent that telegram ? [76] 

Be ECS, 

Q. And he approved of your sending that tele- 
eram, did he not? 

A. Yes, he said it was up to me. 

Q. Now, between January 29 and February 19, 
did you see Mr. Cameron again? A. Yes. 

@. You did? A. Yes. 

Q. For what purpose? 

A. Ue would come to Indio to see—well, at first 
he fixed the release up and brought it down and 
Jack was out of town, so he left it. 

Q. When did he leave this so-called release you 
are talking about? 

A. Well, I don’t know just when. 
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Q. Could you approximate the date—let’s take 
the date of that telegram ? 

A. It was probably within three days anyway 
after that. 

Q. Now, you say that he left the release with 
you? A. Yes. 


@. It was all made out? A. Yes. 
Q. Was it ona printed form? [77] 
A. Yes. 


(). Did you sign that? 

A. I was led to believe I signed the one that 
he—— 
(Interrupting): Well, did you sign that? 
J signed a release, yes. 


You signed a release ? A. Yes. 

Did you sign the one he left with you? 
No. 

You did not? De eNO cleda t, 


What became of that? 

That is what I’d like to know. 

You say he left it with you, did he? 

Yes. 

What became of it? 

He took it back with him. 

What? 

He took it back the day we signed the re- 
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leases. 
Q. He took it? A. Yes. 
Q. The day you signed the release, is that right? 
A. We signed the release. 
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Mr. Baker: Mark this for identification, [78] 
please. 
(The document was marked as Defendant’s 
Exhibit B for identification.) 


Mr. Baker: Handing you Defendant's Exhibit 
B for identification, Mrs. Zane, I will ask you if 
that is your signature ? 

A. (Looking over document): Yes. 

Q. Is that the signature of your husband, Jack 
Zane? A. It looks hke it. 

Q. At the time this was executed was it wit- 
nessed by anybody ? A. Yes. 

By whom? A. Mrs. Markham. 

And by who else? 

My. Cameron. 

Is that their signatures attached thereto? 

I wouldn’t know. 

Weren’t they signed in your presence ? 

Yes. 

They were signed in your presence and those 
signatures were appended in your presence, were 
they not? A. Yes. 

Mr. Baker: We offer it in evidence. [79] 

Mr. Carson: We would hke to look at it. 

My. Baker: Yes, sir. 

The Court: Any objection ? 

Mr. Carson: No, with this exception, that sub- 
ject to our claim that it is not the release she had 
in her possession over 1n Los Angeles. 

The Court: We are interested in this one now. 
May be received. 
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(Document was received as Defendant’s E'x- 
hibit B in evidence.) 


DEFENDANT’S EXHIBIT B 


RELEASE IN FULL 
TI PGL-2251-B 


Received of Pacific Greyhound Lines the sum of 
Fifteen thousand nine hundred sixty-seven and 
00/100 Dollars ($15,967.00) in consideration of which 
sum we hereby release and discharge Pacific Grey- 
hound Lines of and from any and all claims and 
demands which we now have or may hereafter have, 
on account of or arising out of an accident which 
occurred on or about the 11 day of December, 1942, 
at Point on U. 8. Highway # 99, near Indio, Cali- 
fornia, resulting in personal injury and property 
damage. 


It is understood and agreed that this release ex- 
tends to all claims of every nature and kind what- 
soever, known or unknown, suspected or unsus- 
pected, and all rights under Section 1542 of the 
Civil Code of California are hereby expressly 
waived. 


Jt is further understood and agreed that the pay- 
ment of said sum is not, and is not to be construed 
as, an admission on the part of said payors of any 
hability whatsoever in consequence of said acci- 
dent. 
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Dated at Indio, Calif., this 19 day of February, 
1943. 
ZOA ZANE (1. 8.) 
JACK ZANE Ey S:) 
M. CAMERON, 
Witness. 
ALPHA R. MARCUM, 
Witness. 
This release should not be signed unless read by 
or read to the person signing same. 


State of 
County of—ss. 

On tiG: agen eae: day of <))...¢4...-eeeee ' 
19...., before me personally appeared............ 


ich dice. Shea GPC REE Se Oo OA aS na to me 
known and known to me to be the same person men- 
tioned and described in and who executed the above 
TSC EUIMEIN oC sea eee acknowledged to me 
LVL Gt aoe as ciate ne eae executed the same. 


Notary Public. 


Section 1542 of the Civil Code referred to in the 
above release reads as follows: 

‘1542. Certain claims not affected by general 
release. A general release does not extend to claims 
which the creditor does not know or suspect to ex- 
ist in his favor at the time of executing the release 
which if known by him must have materially af- 
fected his settlement with the debtor.”’ 

Form 71008C 15M 1041 (S&C) 
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Mr. Baker: I will read Defendant’s Exinbit B. 
(Thereupon Defendant’s Exhibit B in evi- 
dence was read to the jury.) 


Mr. Baker. Mys. Markham was the nurse there, 
was she not; one of the nurses at the hospital? 

A, Yes. 

Q. And Mr. Cameron, the gentleman you have 
been speaking about, effected the settlement with 
vou, 1s that correct? A. Yes. 

Q. How long was Mr. Cameron with you on 
this day, February 19, before you finally executed 
this release ? 

A. Oh, I don’t know. He came down and 
wanted to know if we were ready to sign the 
release [80] or if we had already signed it, and 
which we had not, and he said, ‘Well, he would 
go out and figure out the hospital and doctor bills’, 
and then he and Mrs. Markham came back into 
the room. 

Q@. Your husband was there all that time, was 
he? Dy NOES 

Q. Did you discuss the terms of the release 
before it was signed on that day, that particular 
day? A. Yes. 

It was discussed between you, is that right? 
Yes, we discussed it. 

In the presence of your husband ? 

Yes. 

And Mr. Cameron? 

I don’t know about Mr. Cameron. 


rFOPOPS 
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Q. Well, vour husband was there? 


A. Yes, 

Q. I believe you stated that you had consulted 
no attorney in the matter? A. No. 

Q. Therefore, you didn’t have to pay any attor- 
ney’s fees, did you? A. Yes, that 19 steht 

Q. Whatever you received was absolutely clear 
and clean, is that right? A. Yes. 

Q. How did Mr. Cameron pay you the sum of 
$15,000.00 ? A. By check. 

Q. $15,900.00 ? A. He didn’t pay me that. 


Q. He didn’t pay you? 
A. He paid me fourteen thousand, five hundred. 
Q. He paid you fourteen thousand, five hun- 
dred? AS eS by, check: 
Mr. Baker: Mark this for identification, please. 
(The document was marked as Defendant’s 
Exhibit C for identification. ) 


Mr. Baker: I hand you Defendant’s Exhibit C 
for identification and ask you if that is the voucher 
for fourteen thousand, five hundred which was paid 
you on that date? A. Yes, this is it. 

Q. Is that your signature, Zoa Zane? 

A. Yes. 

Q. Also the endorsement, is that your signature, 
Zoa Zane? A. Yes. [82] 

Q. You signed it twice? A. Wes 

Q. Your husband signed it twice, Jack Zane, 
and also the Coachella Hospital signed it, didn’t 
they ? ‘A... Woes: 
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Q. All three of you; that is, you, your husband 
and the hospital, all three signed that voucher, 
didn’t they, for $14,500.00. Is that correct? 

A. Yes. 

Mr. Baker: We offer it. 

Mr. Stahl: No objection. 

(The document was received as Defendant’s 
Exhibit C in evidence. ) 


(Thereupon Defendant's Exhibit C in evi- 
dence was read to the jury by Mr. Baker.) 


DEFENDANT’S EXHIBIT C 
Read Carefully 


If blank spaces in Receipt and Release below are 
filled in Signatures must be affixed by all Payees 
before draft will be honored. 


RECEIPT AND RELEASE 


In Consideration of the sum of Fourteen thous- 
and five hundved and no/100 Dollars, the receipt of 
which is hereby acknowledged, the undersigned 
does hereby release and discharge Pacific Grey- 
Momid Tames and/or ............ of and from any 
and all claims and demands which the undersigned 
now has or may hereafter have on account of or 
arising out of an accident which occurred on or 
about the 11 day of December, 1942, at or near the 
city of Indio, in state of California. It is hereby 
expressly agreed and understood that the payment 
of said sum is not, and is not to be construed as, an 
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admission on the part of said payor of any liability 
whatsoever in consequence of said accident. 
WDatedmultits ). 228 Cialy,-Ol 7 ae: , oa 
ZOA ZANE 
JACK ZANE 
Payee Signature 
COACHELLA VALLEY HOSPITAL 
By W. H. BLACKMAN, M.D. 
Payee Signature 


{In margin]: 
ENDORSEMENT 
If blank spaces in Receipt and Release are filled 

in, the signatures to same must correspond with 
this endorsement or draft will not be honored. 

ZOA ZANE 

JACK ZANE 

COACHELLA VALLEY HOSPITAL 

By W. H. BLACKMAN, M.D. 


(Do not detach receipt and release.) 


PACIFIC GREYHOUND LINES 
Wor the Account o1....9522 265. 4: No. 14079 
Claim Settlement Draft 


Second Final 
Los Angeles, Cal., February 19, 1948 


Pay to the order of Zoa Zane and Jack Zane her 
husband and Coachella Valley Hospital $14,500# 
Fourteen thousand five hundred and no/100 Dollars 
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Kind of Loss: Bus. Occurring on December 11, 
1942, at or near Indio, California. 


In full settlement of any and all claims as result 
of above mentioned accident. Claim No. IPGL- 
2251-B. 

WESTERN ADJUSTING BUREAU 


Approved : 
W. M. CAMERON 


To Treasurer Pacific Greyhound Lines 
Payable Thru 
Bank of America 


National Trust and Savings Association 
11-34 San Hrancisco, Calif. 11-34 
[Stamped]: May 11, 1943 19090 


This draft will not be honored if detached from 
receipt and release. 


[On back of Receipt and Release] 


Endorsement: 
Jack Zane 


Ident. 
Dr. Blackman 


[Stamped]: Pay to the Order of Any Bank, 
Banker or Trust Company. All prior endorsements 
guaranteed. 90-1347 Feb 27 1943 90-1347 Indio, 
Calif. 916 Bank of America 916. Indio, Calif. 
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[Stamped]: City Collections, S. F. Central Of- 
fice, No. 1, Mar. 3, 1948, 550 Montgomery St., Bank 
ot America N. T. & 8. A. 


Mr. Baker: Mark this for identification, please. 
(The document was marked as Defendant’s 
Exhibit D for identification.) 


Mr. Baker: What did you do with the voucher, 
that is, Defendant’s Exhibit D in evidence, which 
the jurors are now examining ? 

A. I endorsed it and sent it to the bank at 
Indio. [83] 

Q. When did you send it to the bank in Indio, 
do you know? 

A. No, but it was a few days after I had got 
it, I think. 

You held it a few days, you think? 

I think so. 

You didn’t send it down right away? 

No, I don’t believe so. 

Who took it down? 

My husband did. 

. Q. And did you get cash on it or did you deposit 
the check? 

A. JI got a eashier’s check, I believe, or some- 
thing of that sort, and I 

Q. (Interrupting) Well, you realized the cash 
either by an account in the bank or a cashier’s 
check, or some other means, did you not? 


OPOoPrPore 
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A. Yes. 

Q. You realized that $14,500.00. Now, I hand 
you Defendant’s Exhibit D marked for identifica- 
tion, Mis. Zane, and ask you to examine the same, 
please. (Handing document to witness.) You 
recognize that, do you? A. Yes. 

Q. The signatures purporting to be the signa- 
tures of Zoa Zane on that instrument are your 
[84] signatures ? A. Yes. 

@. The signatures purporting to be the signa- 
tures of Jack Zane are the signatures of your hus- 
band, are they not? A. Yes. 

Q@. And that is true of the endorsement, and 
Dr. Blackman also endorsed that, too, didn’t he? 

A. I don’t know. We endorsed it and turned 
it over to them. 

Mr. Baker: We offer this in evidence. 

Mr. Stahl: No objection. 

(The document was received as Defendant’s 
Exhibit D in evidenee.) 


DEFENDANT’S EXHIBIT D 


Read Carefully 
if blank spaces in Receipt and Release below are 
filled in, signatures must be affixed by all tn nyees 
before draft will be honored. 


RECEIPT AND RELEASE 
In Consideration of the sum of One thousand 
four hundred sixty-seven and no/100 Dollars, the 
receipt of which is hereby acknowledged, the un- 
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dersigned does hereby release and discharge Pacific 
Gmeyhound Wimes anidVor..........:. of any from 
any and all claims and demands which the under- 
signed now has or may hereafter have on account 
of arising out of an accident which occurred on or 
about the 11 day of December, 1942, at or near the 
city of Indio, in state of California. It is hereby ex- 
pressly agreed and understood that the payment of 
said sum is not, and is not to be construed as, an ad- 
mission on the part of said payor of any lability 
whatsoever in consequence of said accident. 


Dated this. 2..o.ne ee CAINE OL aes 2 os ee , 19422 
ZOA ZANE 
JACK ZANE 
Payee Signature 


COACHELLA VALLEY HOSPITAL 
By W. H. BLACKMAN, M.D. 


[Stamped on face]: Pay to the order of the First 
National Bank in Coachella, Coachella, Calif., for 
deposit only Coachella Valley Hospital, W. H. 
Blackman, Ralph E. Pawley, Raymond O’Connell. 

(Do not detach receipt and release.) 


[In margin]: 
ENDORSEMENT 


If blank spaces in Receipt and Release are filled 
in, the signatures to same must correspond with 
endorsement or draft will not be honored. 

ZOA ZANE 
JACK ZANE 
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COACHELLA VALLEY HOSPITAL 
By W. H. BLACKMAN, M.D. 


PACIFIC GREYHOUND LINES 
I Oretmemwsecount OL..........-..... No. 14078 


First Partial 
Claim Settlement Draft 


Los Angeles, Cal., February 19, 1943 


Pay to the Order of Jack Zane and Zoa Zane, 
husband and wife and Coachella Valley Hospital 
and Dr. W. H. Blackman $1467# One thousand 
four hundred sixty-seven and no/100# Dollars. 


Kand of Loss: bus, oceurring on December 11, 
1942, at or near Indio, California, in full settlement 
of Hospital and medical bills for Zoa Zane to and 
including 2/19/43. Claim No. IPGL-2251-B. 


WESTERN ADJUSTING BUREAU 
Approved 
W. M. CAMERON 


[Stamped]: May 11, 1943. 
To Treasurer Pacific Greyhound Lines 
Payable thru 
Bank of America 


National Trust and Savings Association 
11-34 San Francisco, Calif. 11-34 


This draft will not be honored if detached from 
Receipt and Release. 
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(Thereupon Defendant’s Exhibit D was read 
to the jury by Mr. Baker.) 


Mr. Baker: That paper which is Defendant’s 
Exhibit D which I just handed to the jury to 
examine, Mis. Zane, was that the amount of the 
hospital and medical expenses up to the date of 
settlement, was it not? A. Yes. 

Q. What was done with that voucher after you 
signed it—I will withdraw that. Was this voucher 
delivered to you at the same time as the first voucher 
for fourteen thousand, five hundred? [85] 

A. Yes. 

Q. Both vouchers were delivered to you at the 
same time, is that correct? A. Yes. 

Q. What did you do with the second voucher— 
I will refer to it as the second voucher, which is 
Defendant’s Exhibit D, am I right? 

The Clerk: ‘‘D”’ is right. 

The Witness: We endorsed it and turned it over 
to Mrs. Markham. 

Mr. Baker: Turned it over to the hospital? 

A “Yes, 

Q. Endorsed it first and turned it over to the 
hospital ? A. Yes. 

Q. Do you know what became of it after that? 

A. No. 

The Court: We will have our afternoon recess. 
Keep in mind the Court’s admonition. 


Thereupon a short recess was taken. 
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After recess, all parties as heretofore noted being 
present, the trial resumed as follows: 


Mr. Carson: In view of the situation, Mr. Baker, 
I believe we will ask that Dr. Lytton-Smith be 
called. 

The Clerk: Dr. Lytton-Smith, will you come 
[86] wp and be sworn, please. 


DR. JAMES LYTTON-SMITH 


was called as a witness on behalf of the Plaintiffs, 
and being first duly sworn testified as follows: 


Direct Examination 
Mr. Carson: 


Q. Doctor, will vou state your name, please? 

A. James Lytton-Smith. 

Q. What is your occupation ? 

A. Orthopedic surgeon. 

Q. How long have vou practiced—— 

Mr. Baker (Interruptiong): We will admit the 
qualifications of Doctor Lytton-Smith as an ortho- 
pedice surgeon. 

Mr. Carson: All right, then. You are a member 
of the American College of Surgery, are you not? 

me Yes) si. 

Q. Doctor Lytton-Smith, do you know Mrs. 
Zane, the plaintiff ? A. Yes. 

Q. Do you remember about when you first met 
her? 

A. About the 27th of September, 1943. 
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Q. Do you remember the occasion of how you 
[87] came to meet her? 

A. She was referred to me for examination by 
Dr. Ryerson. 

Q. And what was done then, Doctor, do you 
know, or did you get some X-rays at that time? 

A. As TI recall it, Dr. Ryerson had taken X-rays 
and she had X-rays with her. 

Q. Do you know what those X-rays show? 

Mr. Baker: Just a minute, we object to that, 
if the Court please, not the best evidence. 

Mr. Carson: Well, your Honor, we sent some 
of those X-rays, they were sent over to Dr. Wilson 
in Los Angeles and we found out they are not here. 
We tried to locate them and don’t know where they 
are, the first ones that were taken, and I don’t 
know 

Mr. Baker (Interrupting): That is not an 


excuse. Dupleates could be made, I suppose. 

Mr. Carson: If dupheates could be made of 
X-rays, I don’t know it. Can duplicates be made 
of X-ray plates? 

The Witness: Yes. 

Q. Doctor, what was her condition when you 
first—when she first came to you? 

A. She had, aside from the amputation which 
had been performed, she had a fracture of the neck 
[88] of the right femur. 

Mr. Carson: Doctor, I will show you a couple 
of X-rays here—may those be marked for identi- 
fication ? 
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(Thereupon the documents were marked as 
Plaintiffs’ Exhibit 3 and Plaintiffs’ Exhibit 4 
for identification. ) 


Mr. Carson: Doctor, will you explain what the 
right femur is, or what you found? 

A. Well, the femur is the thigh-bone. The head 
of the femur rotates in the hip joint, or what we 
call the acetabulum. There are two common types 
of fracture in the upper portion of the femur. One 
is the intraperiosteal type, which always keeps solid 
because it always has a good supply of blood. The 
other is the neck of the femur which occurs inside 
of the capsule of the joint, and in this particular 
fracture there is a large percentage of disability 
even with the best treatment, because the blood 
supply sometimes does not establish over and across 
into this ball portion of the head. Now, if that 
does not re-establish the blood supply, the bone 
absorbs and a union does not occur. Then the 
shaft rides upwards and it plays freely without 
anv joint. In other words, the weight would then 
be borne by the [89] muscles that are attached to 
the trochanter, and this was the type of fracture 
she had in the neck of the femur. 

Q. Now, can you deseribe this hip-joint up here, 
how it fits in or what is the contour of it? 

A. Can I use a blackboard? 

Mr. Carson: Yes, the blackboard. 

A. (The witness ilustrates on blackboard.) 
Roughly, this is the side of the pelvis and this is 
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the joint surface and this is the head of the femur. 
Here is where the fracture occurred. 

Wr. Baker: On Plaintiffs’ Exhibits 3 and 4 
which are X-ray pictures, by stipulation with Mr. 
Carson, tT agreed with kim that I would not compel 
the presence of the Navy doctors in San Diego 
who identified the taking, as you express it, of these 
photographs. The only thing, my stipulation is 
limited to this, that I admit that these X-ray 
photographs were taken by the United States Navy 
Hospital at San Diego on May 13th, 1944. 

My. Carson: And they are of Zoa Zane? 

My. Baker: And they are of Zoa Zane. 

Mr. Carson: With that stipulation they can be 
admitted for whatever they are worth. 

Mr. Baker: Whatever they are worth. Wait 
a minute, I am not admitting as to the authenticity. 
[90] I am admitting that they were taken at the 
Naval Hospital on May 13th, 1944. 

My. Carson: Doctor, here are two X-ray pie- 
tures I think you have seen before. Those are the 
photographs, the X-ray pictures of Zoa Zane’s 
femur, the thigh-bone, are they not? 

A. They look identically like the ones I have 
seen of her. 

Q. Now, what does that show, Doctor, those 
photographs? 

Mr. Baker: Just a minute, I object to it. These 
photographs were taken after the testimony that 
the operation was performed on Mrs. Zane. 

Mr. Carson: That is very true, we admit that. 
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Mr. Baker: ‘Those were not taken until May 
18th, 1944. 
Mr. Carson: Do they show the fracture 
Mr. Baker (Interrupting): Just a minute. 1 


have made my objection, if the Court please. 

The Court: He may answer and you can cross 
examine. 

Mr. Carson: All right. What do they show, 
Doctor? 

A. They show a fracture of the neck of the 
femur with re-absorption, and in reference to this 
it appears that bone graft has been attempted. [91] 

@. What did you do in vour attempt to cure 
this thing, if you will tell, please? 

A. When we have a fracture of this type of 
long standing, one that has been present for some 
time, there are several procedures which we can 
attempt to carry out. One of them is the insertion 
of a bone graft through here, from the trochanter 
over into the head. If this graft becomes violent 
or lives, then it will establish a blood supply for 
the head, and when it establishes a blood supply 
for the head, we can expect a wnion to occur here. 

That was the procedure that we attempted on 
Mrs. Zane. Before we did that, however, this por- 
tion was riding high; that is, the shaft was riding 
high, so it was necessary to put a pin through her . 
femur, the lower portion of the thigh, and pull it 
with weights to bring this down into an alignment 
with the head; that is, the shaft with the head. 
Then we took the graft from the leg, from the 
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tibia and put the graft up into the head of the 


femur. 


Now, we know that the graft didn’t take, it was 
an unsuceessful operation. Bone graft is not always 
successtul, and unfortunately this was one of the 
unsuccessful cases. We had also thought of [92] 
the possibility of shifting this shaft, cutting it 
through here, and shifting it over here to produce 
a large amount of callous so there would be some 
weight-bearing on this if this should stay violent 
or alive. We thought that that procedure would 
more likely fail than this one, and we selected the 
latter. 


This procedure would not work now, in my 
Opinion, because the head has become so absorbed 
that there would not be a possibility of establishing 
a union even by shifting the shaft over. We then 
had considered other procedures, such as taking 
this portion out and throwing it away and bringing 
this trochanter over; taking the muscles off here 
and transplanting them down here and putting this 
over into the socket and put in a vitallium soeket 
on here. In doing that Gveight could be borne, that 
sometimes are non-painful and with fairly good 
function. The reason that we have not done that 
is beeause I am very doubtful if a patient could 
walk with a re-constructed hip hke that in the 
presenee of an artificial extremity. Not only was 
there an artificial extremity to deal with, but there 
is also a flexion contraction of the knee, so I think 
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with the three things that it would be an impossible 
situation to re-construct. [93] 

There was still one other procedure which Dr. 
Wilson suggested in Los Angeles, where we sent 
her for consultation because I didn’t have any more 
ideas what to do for her, and that was to put this 
over here and to fuse it and make a head in the 
pelvis which would give weight-bearing, but Dr. 
Wilson agreed that he didn’t know whether she 
could use an artificial extremity if she had a fused 
hip, and I don’t know whether she could cr not, 
and I doubt it, so if she will still have to use 
erutches there wouldn’t be much reason to fuse 
the hip. 

Q. Doctor, do you think that she will be able 
to get around at all, or do you know of any remedy 
that could cure that condition so she could use an 
artificial limb? 

A. The only suggestion I know of is the possible 
fusion of the hip. 

Q. What do you think of her chance of doing 
that ? 

Mr. Baker: Oh, he has already testified to that, 
if the Court please. 

Mr. Carson: Well, that would be rather prob- 
lematical, would it not? 

A. I wouldn’t think there would be a very good 
chance. [94] 

Q. Now, Doctor, from your Pee of this 
ease and the study of it, did she relate where she 
received her injury ? A. Yes. 
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@. What did she give as the cause, Doctor? 

Mv. Baker: Well, 1 think I will object to that, 
if the Court please. The history has no place here, 
because she has alveady testified about her history. 
Pure hearsay under the conditions. 

Mr. Carson: Then, Mr. Baker, if the doctor 
doesn't eet the history of the case, didn't get the 
history of the case, and didn't diagnose it 


Mr. Baker (Interrupting): She has already tes- 
tified as to the history. 

The Court: Oh, we know that. She probably 
told the doctor the same thing. 


Mr. Carson: J understand. How did she relate 
she received this injury, Doctor? 

Mr. Baker: I think I will object to that, too, 
if the Court please. It is purely hearsay. 

The Court: That would be hearsay. 

Mr. Carson: Doctor, what is vour opinion as 
to when this injury oecurved and how it occurred 2 

Mr. Baker: May I ask some questions on voir 
dire, Doctor, before vou answer that? [95] 

iM. Garson: Yes, you may. 

Mi. Baker: Could you possibly answer that 
question without an exaniination of the X-rays that 
were made by Dr. Ryerson? 

A. <As to how long it occurred before those X- 
rays were taken? 

Q. Conld you possibly do that without the X- 
ravs themselves ? 

Mia. Carson: Well, he saw the X-rays. 
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A. I studied the X-rays and went over them 
very carefully. 

Mr. Baker: I know, but the X-rays are not here. 

A. J-— 

Q. (Cnterrupting) Wait a mmute—just a min- 
ute. You would have to confine all of your testi- 
mony to those X-rays, wouldn’t you, in answering 
this question that he has propounded to vou now? 

A. I would have to base my answer on the opin- 
ion I established while studying those X-rays. 

Mr. Baker: That is correct. We object, if the 
Court please, to the question, upon the ground that 
he is not qualified and it is not the best evidence. 
The X-rays are not before us. I can’t cross 
examine on X-rays that are not here. [96] 

Mr. Carson: You Honor, I didn’t know until 
today that the X-rays were not here. 

The Court: That is always the rule. 


My. Carson: Listen. Certainly, if he saw the 
X-rays he can base an opinion on what he found 
at the time. 

The Court: That is all right, but this may have 
been prepared by some other person. 

Mr. Baker: Why, certainly. 

Mr. Carson: Were the X-rays brought to you, 
Doctor? 

A. Yes. 

The Court: Oh, well, you can’t get away from 
that. You ean probably get the pictures of this. 
You can do this in an orderly way. 
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Mr. Carson: [ inquired about that and I was 
informed I could not get them. 

he Court: That does not change the rule. 

Mr. Carson: Doctor, assuming these facts to be 
true, this hypothetical question: Assuming she was 
injured on December 11, 1942, in Indio, California, 
where her hip or her leg was amputated—in a very 
severe accident. Assuming that she was taken to 
the hospital and this amputation took place. <As- 
suing the fact that while im the hospital the opera- 
tion—her lez was amputated [97] below the knee, 
and assuming the facts that after she came home 
she suffered pain, was unable to wear an artificial 
limb; went to Dr. Ryerson where -rays were 
taken, and assuming that no other injury occurred, 
what would be your opinion as to whether or not— 
where she received this injury. 

Mz. Baker: Just a minute. If the Court please, 
I object on the ground that the hypothetical ques- 
tion calls for a conclusion of the witness; does not 
state all of the facts proved in evidence and fails 
to recite the facts which had been proved in evi- 
dence. It does not cover by any means the situa- 
tion as exists from her testimony today or at this 
moment. 

Mr. Carson: Well, Your Honor, I think the 
hypothetical question assumes enough facts for him 
to answer the question. Mr. Baker can cross ex- 
amine on any portion he docs not like. 

The Court: You finally asked whether he could 
tell where she received the injury. He could not 
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possibly tell that. He might tell, if he knew all the 
facts, how long the injury had been in existence, 
but he could not tell where she received the injury. 

Mr. Carson: I will admit that. Doctor, [98] 
assuming the facts as related, how long would you 
state that the injury occurred or how long a space 
of time? 

Mr. Baker: Just a minute. If the Court please, 
that is a little bit unintelligent. Wiull vou read the 
question. 

The Court: We can save a lot of time this eve- 
ning when we adjourn to write out a hypothetical 
question and call the doctor. We will be on this all 
afternoon. 

Mr. Baker: He can go get those X-rays. 

Mr. Carson: Doctor, do you know how long it 
would take to make a dupheate of those X-rays, 
if duplicates can be made? 

A. If you can find the originals you can get 
duplicates. 

Q. If you don’t find the originals, can you make 
a duplicate? A. No. 

Mr. Carson: That is the point I am making. 

Mr. Baker: There is no proof they were lost up 
until now. Now, they are justifiably lost. 

Mr. Carson: Your Honor, could we have a re- 
cess for about fifteen minutes? I want to see if I 
ean find out about this injury. [99] 

The Court: We will adjourn presently and you 
can have until tomorrow morning at 10 o’clock. 
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Mr. Carson: Doctor, how long was she in the 
Good Samaritan Hospital, do you know? 

A. According to my records she was admitted 
on September 28, 1948, and she was discharged on 
October 20, 1845. 

Q. How long a period of time was that? 

A. Approximately four weeks. 

Q. What medical treatment did you give her 
while she was in the Good Samaritan? 

A. I placed a scalpal traction on the right femur, 
about sixteen pounds and then did the bone graft 
I described. 

Q. Doctor, vou did see the original X-rays, did 
you not? A. Yes. 

Q. Taken. Now 

A. (Interrupting) No, I didn’t see them taken. 
I saw the X-rays. 

Q. You saw the X-rays. Doctor Lytton-Smith, 
will you tell the Court and Jury here just how this 
condition of having her hip fractured disables Mrs. 
Zane, if it does disable her? 

A. Yes, I think I explained it. 


Q. Will she ever—in vour opinion, will she [100] 


ever be able to walk again or get around any more 
than she is now? 

Mr. Baker: If the Court please, that is per- 
fectly obvious that the lady is not able to walk. 

The Court: T can’t hear your objection. 

Mr. Baker: I say, it is perfectly obvious, un- 
fortunately, that the lady won’t be able to walk 
Without crutehes. 
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The Court: Yes, I am afraid that is so. 

Mr. Carson: I think, Doctor, you have testified 
that she won’t be able to use an artificial limb? 

A. I don’t think she can. 

Q. Doctor, assuming that she didn’t have a frac- 
tured hip, she could use an artificial limb vou would 
say, would you not? A. Oh, yes. 

®. Now, Doctor, when an artificial limb, a limb 
is fitted to a person, are they generally successful 
in getting around when they are fitted under 
modern conditions? 

A. That, of course, depends on the type of 
amputation, the site of the amputation, the skill 
in applying the cross thesis, but as a general rule 
they are very successful. [101] 

Q. As applied to her ease, if she didn’t have this 
injury to her hip, what would you say about wear- 
ing an artificial Limb? 

A. Oh, yes, she could wear an artificial limb. 

Q. Doctor, do you know whether or not, from 
your examination of Mrs. Zane, she suffers any 
pain at the present time or physical discomfort as 
a result of this fractured hip? 

A. I have not examined her recently, but she 
did complain of pain and I am certain that she 
probably does have pain. 

Q. What does your examination show of that? 

A. What is that? 

@. What does your examination show as to 
pain? 

Mr. Baker: I will object to that. Doctor, I 
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will ask vou one question on voir dire. The only 
time vou know if they suffer pain is what the 
patient says? 

Be ‘Vhet is nght. 

Mr. Baker: So, we object, if the Court please. 
The lady has been on the stand. 


Mr. Carson: Well now, Doctor, naturally a 
fractured hip would be painful, would it not? 


Myr. Baker: Well, we object to that on the [102] 
ground that without even suggesting it we know it 
to be true. 


Mr. Carson: That is very tiue. We will have 
to try and get hold of those X-rays and recall Dr. 
Lytton-Smith. 


Q. Do you remember what your expenses and 
vour doctor bill was, Doctor? 

A. No, I do not. 

Q. You don’t remember. You don’t know what 
the hospital bill was. You would have to find that 
out from the Grunow Clinic. 

A. I would have to call my bookkeeper. I don’t 
have any idea. 

My. Carson: Well, we will have to recall Dr. 
Smith tomorrow on this X-ray stuff, your Honor. 
With that Iam through for the rest of the day. 

Mr. Baker: T don’t care to cross examine until 
his examination in chief is complete. 

The Court: Very well. 

(Thereupon, the witness was temporarily 
excused. ) 
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resumed the witness stand and testified further as 
follows: 

Cross Examination Resumed 
My. Baker: [103] 

Q. Mrs. Zane, what date, do vou remember, you 
left the hospital ? 

A. On March 8, I believe, 1943. 

@. And who paid the hospital bills and the ex- 
penses between February 9 and March 8, February 
9, the date you executed the release? 

A. I did. 

@. By check on the bank there at Indio? 

A. Yes. 

Q. Is that a part of the money that had been 
paid you in settlement ? A. Yes. 

Q. By the Pacific Greyhound Lines? 

A. Yes, sir. 

Q. Now, you said, Mrs. Zane, that you did not 
have any of this $14,500.00 left, is that correct, that 
was paid you? A. No, I don’t have. 

Q. How was that? A. No. 

Q. Well, von do have or you don’t have? 

A. That is correct, I don’t have. 

Q. You don’t have any of it left? 

A. No. [104] 

Q. Is that correct? A. No. 

Q. That $14,500.00. Well, now, will vou itemize 
to me exactly where that money was spent, please. 

A. We bought a home. 

Q. How much did you pay for vour home? 

A. $5,000.00. 
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Q. And when did you buy that home? 
A. In August, I believe, of 1948. 
Q. You bought that in August, 1923? 
A. 1948. 
Q. Do you remember what date? 
A. 1 think it was about the first, something lke 


Q. The Ist of August? pee NCS. 

Q. And from whom did vou purchase it? 
A. From Mr. Snurr, I think that is right. 
Q. Through what real estate agent? 

A. I don’t believe it was listed. 

Q. Where is the house located? 

A. 1722 W. Tonto. 

Q. That is where you are now lving? 

A. Yes. 

Q. You pay all cash for it? [105] 


A. YiGs: 
Q. And owe nothing on the house? 
my No. 


Q. Now, that is $5,000.00. That leaves $9,500.00 
to account for. Now, where is the rest of it? 

A. That is doctor bills, X-rays. 

Q. Well, now, just count $9,500.00 worth of 
doctor bills and X-rays, please. Just start listing 
them one by one. Now, state your first one. I will 
start you off. $140.00 you paid to the Indio hospi- 
tal. That is $140.00? A. Yes. 

Q. All right. Now, what is the next item you 
paid? A. $200.00 to Lytton-Smith. 

Q. How is that? 
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A. $200.00 to Dr. Lytton-Smith. 

Q. He said he didn’t remember, but you think 
it is $200.00? A. I know it was. 

Q. How is that? AL Wes: 

Q. Dr. Lytton-Smith. Now, what is the next 
item you paid? 

A. Well, the hospital bill was $185.00, I [106] 
think. 

Q. Hospital, one hundred eighty-five. All right, 
what is the next item you paid for either hospital 
or medical expenses? 

A. $300.00 when I went to see Dr. Wilson. 

Q. Do you have a bill for that or itemization 
for that $300.00 item ? A. No, I don’t. 

Q. How did you arrive at vour $300.00? By 
what process do you make the sum of $300.00? 

A. That is what it took to live six weeks I was 
over there to get an appointment and pay my 
transportation there and back. 

Q. Do I understand that you went to Los Ange- 
les and then waited six weeks to see Dr. Wilson? 

Aa Nes: 

Q. You did? 

A. I might not have waited six weeks, but it 
took that long to get gasoline back. 


@. Get your gasoline back? A. Yes. 
Q. That wasn’t a part of your vacation then, 
was it? A. It wasn’t no vacation to me. 


Q. Did you write him in advance and make an 
appointment with him? [107] 
A. No. 
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Q. You did not. Do I understand it took you 
six weeks? You say it took you six weeks before 
you could see this doctor, is that correct? 

A. It took more than a month to get an appoint- 
ment with Dr. Lytton-Smith the first time. 

Q. Well, all right. Then you knew ahead of 
time these doctors were pretty busy, because you 
say it took you over a month to get an appointment 
with Dv. Lytton-Smith ? A. Yes. 

Q. So you went to Los Angeles without making 
an appointment with Dr. Wilson? 

Mr. Carson: That is not the record. It was Dr. 
Lytton-Smith who testified he directed her to go 
iene: 

The Court: No, and argumentative. 

Mr. Baker: Anyway, you.didn’t write in ad- 
vanee to Dr. Wilson to try to get an appointment? 

A. No. 

Q. So you say that was $300.00? A. Yes. 

Q. What is your next item for expenses on 
medical bills? 

A. Well, there is X-rays—there is a bunch of 
bills there for X-rays. [108] 


Q. X-rays? A. Yes. 
Q. What was the amount of the cost for the 
X-rays ? 


A. Oh, I don’t know. There was $10.00—$10.00 
and $13.00 every time they were taken. 

Q. You testified yon were X-rayed once by Dr. 
Ryerson and the next X-ravs were—the Naval Hos- 
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pital. That is only two. That would only be about 
$25.00. 

A. Dr. Lytton-Smith used about $50.00 worth 
when ke operated on it. 

@. If he did he doesn’t know it. He used Dr. 
Ryerson’s. 

A. They were taken at the Good Samaritan. 
There is bills for them right there. 

Q. Dr. Lytton-Smith didn’t testify to any such 
thing. 

Mr. Carson: You asked a question and she has 
the right to answer it, Mr. Baker. 

Mr. Baker: Well, all mght. Tell me what X- 
rays were taken and let’s find out. Let’s get your 
bulls; let’s find out what you paid for them. (Look- 
ing through documents). 

Mrs. Zane, just to save time, at this time you 
don’t know what you had paid for the X-rays, [109] 
but you will find out by tomorrow some time? Is 
that the extent of your medical expenses that you 
had? Pe Ol cuess that 1¢ is. 

Q. That covers it; that totals $825.00, according 
to my computation. Myr. Jack Zane is your hus- 
band ? A. Yes. 

@. He is a wage earner, is he not? 

A. Yes. 

Q. And since the time you have been injured he 
has been either working or in the Navy, one way 
or the other? A. Yes. 

Q. Now, before the time of this accident at the 
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time you were married, did you have any oecupa- 
tion of any kind while you were married? 

A. Qh, I did a little laundry work and a little 
waitress work. 

Q. How much work did you do during your 
married life before this accident? 

A. Oh, I don’t suppose any more than three 
months altogether. 

Q. After you left the hospital in Indio, Mrs. 
Zane, will you describe what pain you suffered in 
this right leg? [110] 

A. Well, just pain. A whole lot depends on the 
way I move it and the way I handle it. At night 
especially it bothers me a lot. It seems more like 
muscles jerking, or something like that. 

Q. The same kind of pain that vou suffered 
during the time you were in the Indio hospital, 


substantially ? A. Yes, 
Q. That continued, did it? A. Yes. 
Q. After you got home? A. Yes. 


Q. You suffered great discomfort during all of 
that time, is that ght? 

A. Yes. It still is uncomfortable. 

Q. But the first time you went to a doctor, I 
believe you said, it was sometime in the latter part 


of August, 1943. a Vhatis*ielt: 
@. You never went to any physician or doctor 
before that time? A. No. 


Q. Although the pain was prominent all the 
time? A. Yes. 
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Q. I believe you stated that the first [111] 
physician you consulted was Dr. Rverson? 

A. Yes. 

Q. And where is his office, Mrs. Zane? 

A. Itison Fifteenth Strect and McDowell Road. 

Q. Now, to return back to a matter, Mrs. Zane, 
I am now referring to this alleged release that you 
said Mr. Cameron left with you to be signed and 
which apparently was not signed, and which you 
said was with you several days, is that right? 

A. Yes. 

Q. And then finally he took it? A. Yes. 

Q. You said that stated the consideration to be 
fourteen thousand, five hundred ? 

A. Yes, it was. 

Q. For your release? A. Yes. 

Q. Well, that would have been incorrect accord- 
ing to your own telegram, would it not, because 
you would also get your medical bills? 

A. The medical bills weren’t mine, they were 
the Greyhound’s. 

Q. Now, do I understand that this release that 
you say that Mr. Cameron left with you for some 
days was on a regular printed form? [112] 

A. It was on a printed form, yes. 

Q. Was it on substantially the same printed 
form as Defendant’s Exhibit B;; substantially this 
same printed form, (Showing document to wit- 
ness) ? A. Yes, it probably was. 

Q. But you said that in that release it was 
recited the injuries that you suffered? 
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A. Yes. 

Q. What did it recite in that respect, what in- 
juries ? 

A. It said, ‘‘Loss of right foot and lower leg’’. 

Q. It said, ‘‘Loss of right foot and lower leg’’? 

A. Loss of lower leg and right foot, or some- 
thing like that. 

QO. And that is all atesiied, was 11? 

A. Well, the one I had said, ‘‘ All injuries known 
or unknown"’, or something to that effect. 

Q. But insofar as the ink part, we will put it 
outside of the printed matter, the only injury re- 
cited was the loss of your right foot and lower leg? 

IN, SCOR, 

Q. Is that correct? A. Yes. 

Mr. Baker: Will you mark this for identifiea- 
tion [113] for me, please. 

(The document was marked as Defendant’s 
Exhibit E for identification.) 


Mr. Baker: I am handing you Defendant’s Ex- 
hibit E for identification, and you can compare 
that. Defendant’s Exhibit E for identification is 
exactly the same form as the release that vou 
signed, excluding the filled-in blanks, is it not? 
(Handing document to the witness. ) 

(The witness looks over the document.) 


Mr. Baker: That is the same form, is it not? 

A. Yes, it looks like it. 

Q. Will you take this pencil, please, and you 
write in in the proper blank there this description 
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of the injuries that you say was included in this 

original release that Cameron had given you. 
(The witness complies. ) 


Mr. Baker: We offer this in evidence. 
Mr. Stahl: No objection. 
(The document was received as Defendant’s 
Exhibit E in evidence and was read to the jury 
by Mr. Baker.) 


DEFENDANT’S EXHIBIT E 
RELEASE IN FULL 


Received of Pacific Greyhound Lines the sum of 
Seeo 30> ee Dollars ($14,500). 


In consideration of which sum T hereby release 
and discharge Pacific Greyhound Lines of and from 
any and all claims and demands which I now have 
or may hereafter have, on account of or arising 
out of an accident which occurred on or about the 
errs he ROW sas. .... 55 2922 Ot eee 
ee, BGC oe ness sc oe  RESUIUII 
lose of Right foot & Lower leg. 


It is understood and agreed that this release 
extends to all claims of every nature and kind 
whatsoever, known or unknown, suspected or un- 
suspected, and all rights under Section 1542 of 
the Civil Code of California are hereby expressly 
waived. 

It is further understood and agreed that the pay- 
ment of said sum is not, and is not to be construed 
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as, an admission on the part of said payors of any 
hability whatsoever in consequence of said accident. 


IDtcd at. .... 3. eee... , thiSseee ee day of 
= 0 ee a Le). 

BSc 5 oo. 5 re (Lae. 
Meo. oo aaa (L. 8.) 
Be os ee (iS) 

Witness 

Address 

‘Witness 

Address 


This release should not be signed unless read 
by or read to the person signing same 


SiC A @ommiy Ol... 2... . ee Ss: 
Oiimtiione 2.6.54 Gay MOR. os oe 19.., be- 
fore me personally appeared.................. to 


me known and known to me to be the same person 
mentioned and described in and who executed the 
above instrument and.......... acknowledged to me 
(12, ree executed the same. 


er nr a 


Notary Publie. 


Section 1542 of the Civil Code referred to in the 
above release reads as follows: 


‘1542. Certain claims not affected by general 
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release. A general release does not extend to claims 
which the creditor does not know or suspect to 
exist in his favor at the time of executing the 
release which if known by him must have materially 
affected his settlement with the debtor.”’ 


Form 71008C 20M 4-42 (S&C) 


Mr. Baker: 


Q. So that is your injuries that were recited 
in that release that was handed to you? [114] 

A. That is all that was recited, yes. 

Q. As a matter of fact, in that same accident 
you suffered a fractured left ankle, didn’t you? 

A. Yes, I did. 

Q. And that was not only known to the doctors, 
but Mr. Cameron saw to it that you were thoroughly 
treated for it in that hospital ? 

A. I beg your pardon. 

Q. but that was fully known to the doctors 
and youn were treated for it, weren't you? 

A. Yes, the fractured ankle. 

@. That was suffered in that same accident, 
that is a fact, isn’t it? By VOCS, 

Q. So you say that this release that he handed 
to you didn’t cover the fracture of the left ankle, 
is that true; is that your testimony? Do I under- 
stand that is correct, Mrs. Zane? 

A. Yes, but the fractured ankle was not per- 
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manent. It was healed within two weeks; two or 
three weeks. 

Q. Mrs. Zane, I am returning now to the ques- 
tion of this money, the disposal of this money that 
was paid you. In your complaint your attorneys 
have recited that the reason you have been unable 
to return this money to the Pacific Greyhound [115] 
Lines that they paid you in consideration of some 
provisions in this release that you gave them is, 
that you expended the money and was unable to 
return it, and that is—I am explaining that—that 
is why I am directing this question to you. Ac- 
cording to the computations you have given us, [ 
account for $5,000.00 expended on the house and 
$825.00 medical expenses. Now, what has become 
of the rest of the money, and furthermore, you 
explained to me that your husband has been a wage 
earner during that time. What became of the rest 
of the money that you are unable to make return 
to the Pacific Greyhound Lines? 

A. Well, it has been spent. 

Q. For what? 

A. Well, get my cancelled checks and I will 
show you. 

@. So in the course of a matter of a vear and 
a half you spent all of that money, is that right, 
you and your husband? 

A. Well, there was almost a vear I had to hire 
everything done. 

Q. You filed this suit more than six months 
ago, so at that time allegedly you didn’t have any- 
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thing, so we will say that in the course of two 
years, then, if you want to put it that way, [116] 
all of the money had been spent, is that correct? 

A. Oh, I probably can dig up a few dollars, 
four or five. 

Q. Anything wrong with vour right knee, Mrs. 
Zane ? Pee Ses, 1h 1s Siiuie 

Q. Your right knee is stiff? A. Yes. 

@. And how long has that been stiff? 

A. Ever since the amputation? 

Q. Do you know, or do vou expect to success- 
fully wear an artificial limb with a stiff right knee? 

A. Dr. Palmer said it would limber up with 
use. 

Q. Did Dr. Lytton-Smith know that that right 
knee was stiff, or do you know? 

A. I don’t know. 

Q. You don’t know whether he knows that or 
not? The question was asked you, Mrs. Zane, by 
Mr. Stahl in his examination in chief as to whether 
you believed all the statements that this man Cam- 
eron made to you and you absolutely relied upon 
him. You said you did. Do you still say that? 

A. Well, yes, I believe what he told me. [117] 

Q. Although, you were aware that he was the 
claim agent for the Pacific Greyhound Lines and 
was not down there as your attorney, but was down 
there for the purpose of settling a claim with you, 
nevertheless, you say that vou put implicit faith 
in everything that this claim agent told you, is 
that correct? 
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Mr. Carson: That question is a little bit argu- 
mentative. 

The Court: Yes, it is a little bit argumentative 
on that. 

Mtr, Carson: I’d say it was solely argumenta- 
tive. 

Mr. Baker: I understand you do say that you 
put faith in whatever his claim agent told you, is 
that right? 

A. Well, regarding the hosiptal and such as 
that, I did, yes. 

Q. And regarding the extent of your injuries 
also? A. Yes. 

Q. You just took whatever he said as being a 
hundred percent right ? 

A. Dr. Blackman would always confirm his state- 
ment about my injuries. 

Q. You stated you could produce checks [118] 
showing where all of this monev has been spent. 
Will you do so by tomorrow—would you endeavor 
to do so by tomorrow, please ? A. Yes. 

Mr. Baker: With the reservation of further cross 
examination along that line, I am through. 


Re-direet Examination 
Mr. Stahl: 


Q. Mrs. Zane, in answer to a question by Mr. 
Baker, I believe he asked you whether you dis- 
cussed the terms of the release before you signed 
it. To what did you refer there; to what? 
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A. He meant the release that Mr. Cameron left 
me for a few days. 

Q. The one he had left with vou? 

wee YOS, 

Q. Did you refer to this paper that has been 
introduced here—did you refer to Defendant’s Ex- 
hibit B, this paper, or did you refer to the other 
one? 

A. No, that is not the one that was left with 
me for several davs. 

Q. In addition to vour expenditures, has your 
husband—you said something about him working. 
Has he been in the service since this accident ? 

A. Yes. [119] 

Q. For how long? 

A. For about ten or eleven months, I think. 

Q. And he supported the family while he was 
in the service? 

A. I got a hundred dollars a month for I and 
the two children. 

Q. And did you spend any of this money which 
you received from the settlement during that time? 

A. Oh, yes. 

Q. Do you remember paying a bill to Dr. 
Stevens in connection with the anesthetic or the 
operation ? A. That was for the anesthetic. 

Mr. Stahl: I ask that this be marked for iden- 
tification. 

(The document was marked as Plaintiffs’ 
Exhibit 5 for identification. ) 
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Mr. Stahl: I show you Plaintiffs’ Exhibit 5 for 
identification. Is that the bill that you have re- 
ferred to just now? 

A. That was for the anesthetic. 

Mr. Baker: No objection. 

Mr. Stahl: I offer this in evidence. 

(The document was received as Plaintiffs’ 
Exhibit 5 in evidenee. ) 


PLAINTIEES Tete NO. 5 


Robert H. Stevens, M. D. 
808 Professional Building 
Phoenix, Arizona 
Date 10-27-43 
Mrs. Jack Zane 
1722 W. Tonto 
City 
Date For Professional Services Rendered Amount 
Anesthetic—3 hours $50.00 
Surgeon: Dr. Lytton-Smith 


All Charges After 25th of Month Will Appear 
on Next Month’s Statement 


Mr. Stahl: Now, this is Plaintiffs’ Exhibit [120] 
5, which I will read to the jury. 
(Thereupon the document was read to the 
jury by Mr. Stahl.) 
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Mr. Stahl: Did vou pav that amount to Dr. 
Stevens ? 

A. Yes. 

Q. Now, is that amount included in the amount 
we set up in our complaint, where we say, ‘* Doctors’ 
bills, $200.00’’? A. I think so. 

Q. That is a part of that? 

A. No, no. Dr. Lytton-Smith’s bill alone was 
$200.00. 

@. So that is in addition to that? 

Eee, in addition. 

Q. Was that included in the hospital bills of 
$185.00 ? A. No. 

Q. How about where vou have the medical ex- 
pense of $300.00? 

A. No, it was not in that. 

Q. When you left the hospital, how did you get 
home ? A. By ambulance. 

Mr. Stahl: I ask that this be marked. 

(The document was marked as Plaintiffs’ 
[121] Exhibit 6 for identification.) 


Mr. Stahl: I hand you Plaintiffs’ Exhibit 6 for 
identification. What does that represent ? 
A. That was when I went home from the hos- 
pital, I guess. It looks like that day. 
Mr. Baker: No objection. 
(The document was marked as Plaintiffs’ 6 
in evidence and read to the jury by Mr. Stahl.) 
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PLAINTIFES’ EXHIBIT NO. 6 
Ambuliner Service 


GRIMSHAW MORTUARY 
334 West Monroe 
Phone 3-5914. 
No. 4957 

Oct—21—1943 

Call at Good Samaritan Room 405 

Patient Mis. Zane 

To East Tonto 

Requested by Hospital 

Time 10:30 A. M. 

Charges $7.50 Att. Phil 


Paid 10-21-43 


en 


Mr. Stahl: You paid that bill, did you? 
Pe eS. 
Mr. Stahl: I ask that this be marked. 
(The document was marked as Plaintiffs’ Ex- 
hibit 7 for identification. ) 


Mr. Stahl: When you entered the hospital did 
you pay the hospital; make a deposit? 

me Yes, $50/00) 

Q. I will hand you Plaintiffs’ Exhibit 7 for 
identification. What is that? 

A. I guess that is upon entrance. 
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Mr. Stahl: That is Plaintiffs’ Exhibit Number 
7, you have no objection to the admission of it? 

Mr. Baker: How is that? 

Mr. Stahl: You have no objection to this, do 
you? 

Mr. Baker: Well, I don’t want—that is a [122] 
duplication. She has already testified about one 
hospital bill. 

Mr. Stahl: Is this a part, Mrs. Zane, of the 
hospital bills for $185.00 that you said you paid? 

A. I don’t remember whether it is or not. I 
would have to look through my checks to see. 

Mr. Baker: Well, | recommend you pass that 
until tomorrow and have a chance to fix up a state- 
ment. 

Mr. Stahl: Yes, I will. I believe I asked you, 
did I, Mrs. Zane, about the amount of help at your 
house that was necessitated by reason of your being 
unable to get around on account of your hip injury? 

A. Yes. 

Q. What did you savy that amounted to? 

A. Around $700.00. That was up to the time 
that brief was filed. 

Q. Have you had any expenses since then? 

A. Ihave some help all the time. 

Q. Is that occasioned by your being unable to 
get around except on crutches? A. Yes. 

Q. Mr. Baker asked vou, I believe, in regard 
to that voucher for fourteen hundred and some 
dollars, the small voucher in reference to hospital 
[123] bills—yes, £1,467.00; that is Defendant’s Ex- 
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hibit D in evidence, this voucher here, Defendant’s 
Exhibit D. I think he asked you something and 
referred to that amount as to whether that was 
the amount of the hospital bill. Aside from this 
itself, do you knew what the amount of the hospital 
bill was? ny ING, 

Q. All you knew was the amount stated in this 
paper ? A. ‘Thatus all, 

Mr. Stahl: I believe that is all. 

The Court: Anything further? 

My. Baker: I reserved further examination con- 
cerning the money she spent. She is supposed to 
bring it in tomorrow. 

The Court: We will suspend until 10:00 tomor- 
row morning. Keep in mind the Court’s admoni- 
tion. 

(Thereupon a recess was taken 4:40 o’clock 
P. M. of the same day.) [124] 


10 o’clock a. m., May 18th, 1945, all parties as 
heretofere noted being present, the trial resumed 
as follows: 

The Court: You may proceed. 


ZOA H. ZANE 


resumed the witness stand and testified as follows: 


Re-Cross Examination 
Mr. Baker: 
Q. Mrs. Zane, on yesterday I inquired of you as 
to the nature of the expenditures made by you 
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showing the dissipation of $14,500.00 paid to you. 
You stated that vou could not say, but that your 
cancelled checks would show those expenditures ? 

A. Yes. 

Q. Have you produced those cancelled checks? 

A. Yes. 

Q. May I see them? 

A. Yes. (Handing documents to Mr. Baker). 

Myr. Baker: To save time, instead of interrogat- 
ing her on those checks at this time I will go 
through them during the noon hour and go on to 
the next matter. Is that all right with you? 

Mr. Carlson: Yes. 

Mr. Stahl: I don’t know whether there are any 
questions I want to ask Mrs. Zane. 

Mr. Baker: I have one or two questions to [125] 
ask Mrs. Zane, if that is satisfactory about these 
checks? 

Mr. Stahl: Yes. 

Mr. Baker: Mrs. Zane, with reference to the 
$500.00 that was paid to you on account of the in- 
juries to your child, that also has been expended, 
has it? 

A. That has been put into War Bonds for the 
child. 

Q. So you still have $500.00 that was paid for 
the benefit of the child, is that right? 

A. I had nothing to do with that. 

Q. Who handled that? 

A. My husband, Mr. Zane. 

Q. Your husband? A. Yes. 
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Mr. Baker: That is all. 


Re-Direct Examination 
Mr. Stahl: 


Q@. In connection with the child, Mis. Zane, did 
you pay any doctor or hospital bills in Indio while 
the child was at the hospital? 

A. No, I didn’t. 

@. How is that? 

A. No, I didn’t pay any hospital or doctor [126] 


Q. Did you receive a bill for any of that? 

A. No, I never saw the bill for that. 

@. I want to ask you, maybe you have already 
testified to it, but I don’t recall. You related a 
conversation between Mr. Cameron and Dr. Black- 
man with reference to the settlement of that bill 
for charges for the hospital and doctors in Indio. 
Just about when was that? 

A. Well, I think it—just a few weeks before I 
made up my mind that I would take $15,000.00. 

@. Do you know about what date? 

A. No, it was sometime in January—along, 
maybe around the 20th, something like that. 

Q. You may also have testified to this, but prior 
to this accident on December 11th, 1942, what had 
been the condition of your health? 

A. Well, I was always healthy and was raised 
on a farm. 

@. Prior to that time you stated you never had 
any accidents or injuries? 
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A. No, I had never been 1] or I had never been 
in any accident. 

Q. And prior to December 11th, will you state 
whether or not you had the full use of your limbs 
and legs? [127] A. Yes, I was healthy. 

Q. Did you—even after December 11th, 1942, 
did you have any accidents at all up until after the 
time of the operation over here in Phoenix by Dr. 
Lytton-Smith ? A. No, sir 

Mr. Baker: (Interrupting) Just a minute. 


May I have that question? 
(The question was read by the reporter.) 


Mr. Stahl: And after December 11th, did you 
have any injuries of any kind that you know of? 

A. No, sir. 

Q. I mean, any injuries occurred to you that 
you know of after December 11th and after the 
operation by Dr. Lytton-Smith here in Phoenix, 
which you state was along in August or September, 
1943? A. No. 

Q. Were you injured in any way that you know 
of? A, No, sir; I was not. 

Q. Now, during the time you were in the hos- 
pital over there up until the time of the settlement, 
will you state whether or not you discussed the 
matters with your husband, Mrs. Zane? 

A. Yes, we discussed them. [128] 

Q. Will you state whether or not you told him 
of the statements that had been made to you by the 
agent—the claim agent and this doctor with refer- 
ence to the extent of your injuries? 
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A. Yes, sir; I told him what the doctor and Mr. 
Cameron told me. 

@. What they told you about the artificial limb? 

A. ace sir. 

@. Now, Mrs. Zanc, at the time of this accident 
did you eae any—did you or husband have any 
money or property of any kind? A. No, sir. 

Q. And did you have any since that time except 
other than the earnings? A. No sine 

@. So the money received from the accident was 
the only money or property you had? 

A. Aside from my 


Mr. Baker: (Interrupting) Just a minute, we 
object to that as definitely leading and suggestive. 

Mr. Stahl: I admit it. Will you state what 
other property, if any, or money you and your hus- 
band, or either of you had? 

A. None, aside from his income. [129] 

Myr. Stahl: J belheve that is all. 


Re-Cross Examination 
Mr. Baker: 


Q. Your husband’s income was the same after 
this accident as it had been before, substantially ? 

A. Yes, except while he was in the Navy. 

Q. Weil then, you got compensation to the ex- 
tent of $100.00 a month, did you not, while he was 
in the Navy? A. Yes. 

Q. By the way, when was he in the Navy, be- 
tween what dates? 
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A. From March of 1944, until February of this 
year. 

Q. Mr. Stahl inquired of you concerning some 
conversation at the hospital that you overheard. 
What conversation do you refer to when you an- 
swered his question? 

A. It was between Mr. Cameron and Dr. Black- 
man. 

Q. That is the one where you testified they were 
in dispute as to the amount of the hospital bill? 

AGIGcs: 

Q. Will you state when you heard that [130] 
conversation; when was that conversation ? 

A. I said it was probably around the 20th of 
January. 

Q. Was it after the time that you sent your 
telegram saying you would accept $15,000.00 ? 

No. 

Was it before that time? 

Yes, it was before. 

How long before? 

Oh, I don’t know; possibly a week or ten days. 
Did you then know that the sum of $15,000.00 
in settlement then had been offered to you? 

A. I beg your pardon? 

Q. Had the settlement in the sum of $15,000.00 
been offered to you when you overheard this con- 
versation between Mr. Cameron and Dr. Blackman ? 

A. No. 

Q. It had not? A. No. 

Q. At that time—I am referring now to the 


OPOoOPO 
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time of this conversation that you overheard, were 
you then insisting that the Greyhound Lines pay 
your medical bills at the hospital ? 

A. Was T insisting on their paying it? [131] 

Q. Yes. 

A. They had always told me that they were go- 
ing to pay it. 

Mr. Baker: That is all. 

Mr. Stahl: That is all. 

(The witness was excused.) 


Mr. Carson: Jack Zane. 

Mr. Stahl: If the Court please, very likely we 
will have to take this witness off for Dr. Lytton- 
Smith, who is to be here at 10:30. 

Mr. Baker: All right. 


JACK ZANE 


was called as a witness in his own behalf, and being 
first duly sworn, testified as follows: 


Direct Examination 
Mr. Carson: 


What is your name, please? 

Jack Zane. 

Where do you live, Mr. Zane? 

1722 West ‘Tonto. 

You are the husband of Zoa Zane? 

Right. 

Prior to: December 11th, 1942, did you know 


OPOPoOore 
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the physical condition of your wife, Jack, in 
general? [132] A. Yes. 

Q. What was that condition? 

A. Well, she was in good health. 

Q. Had she ever had any injuries that you know 
of afterwards? A. No. 

Q. When was the first time you heard, Jack, 
about your wife’s accident in California? Will you 
just tell the Court and jury here when you heard 
about that; what happened; tell it in your own 
way? 

A. Well, that was about six days after the 
wreck. 

Q. How did it come to be relayed to you? 

A. By telegram. 

Q. Well, did you get a telegram, or where did 
you live at that time; where were you? 

A. I was working at Yuma and I was living at 
a hotel. I can’t call the name of the hotel. 

Q. Do you know why the telegram was delayed? 

A. Well, in some way ‘T would move two or 
three times. We only stayed a couple of days in 
the hote] at that time. 

Q. Then what happened; what did you do after 
you got the telegram? 

A. I got on the bus and left that night. [133] 

Q. Now, just tell the Court and jury what hap- 
pened from the time you landed in Indio, if you 
remember. 

A. Well, I think it was Friday morning that I 
got into Indio. 
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Q. Was that after 
A. (Interrupting) After the telegram. 

Q. Friday morning, that was—you don’t know 
how many days after the aecident? 

A. Well, it had been seven days. She was taken 
to the hospital on Friday. I was there the follow- 
ing Friday. 

Q. Now, then, what happened? 

A. Well, £ didn’t get to see her until about 10 
o’clock that morning, and I think it was about two 
weeks before I got to see Dr. Blackman. 

@. Did you meet a gentleman by the name of 
Mr. Cameron? A. I did. 

@. When was that, if you remember? 

A. That was two or three days after that, and as 
well as I can recall it was on a Sunday. 

Q. Just tell where it was and what was said and 
what took place? 

A. Well, I met him in my wife’s room and I was 
introduced in there and we didn’t have much [134] 
conversation in there, and then he went out to the 
ear. It was parked in front of the hospital. 

Q. Did he give you his card? 

A. I don’t remember. 

Q. What took place; what was said? 

A. Well, we had quite a long talk over the con- 
dition Mrs. Zane was in at the time she was at the 
hospital, and I brought up about I thought she 
should be moved to Los Angeles, I didn’t think they 
had the facilities in a small hospital there for that 
kind of a case and I knew lesser cases have been 
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moved to Los Angeles prior to this time, and he 
assured me that she didn’t need to be moved, that 
Dr. Blackman was one of the best doctors and just 
as good a doctor in or out of Los Angeles; he had 
taken care of other cases for the company and em- 
ployees running in and out of Indio. 

Q. Do you remember of any conversation that 
you had with him as to whether or not he was their 
doctor, or what did he say in that regard? 

Mr. Baker: Just a minute. If the Court please, 
this leading and suggestive, and furthermore it has 
already been answered. 

Mr. Carson: Well, it has not been answered, 
Your Honor. I don’t think it is leading and sug- 
gestive. I think the question is competent. [135] 

The Court: Well, he just answered it, didn’t he? 

Mr. Carson: Well, repeat that conversation 
again. 

The Court: Oh, it is not necessary. TI can’t take 
up the jury’s time with that. 

Mr. Carson: I see, okay. Was there anything 
else said at the time, Jack? 

A. No, I can’t remember all of it. It has been 
quite a while back. 

Q. Did he say anything about the condition of 
your wife? A. Yes. 

Mr. Baker: We object to that upon the ground 
it has been answered already. 

The Court: Oh, he may answer. 

Mr. Carson: What did he say? 

A. Well, he said the condition she were in when 
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she were out at the hospital, they thought for a 
while they were going to lose her. 

Q. Do you remember any further conversation 
with Mr. Cameron? Do you remember a conversa- 
tion—any conversation you had—what he did on 
the day that the case was settled, Jack? 

Mr. Baker: Would you give me that? 

(The question was read by the report- 
er.) [1386] 


Mr. Baker: I think I will object to that on the 
ground it is unintelligible. 

Mr. Carson: That is probably true. Did you 
hear any conversation on the day the case was 
settled, what Mr. Cameron said or done? Just tell 
in your own way, Jack. 

A. Well, he was in the room there at the time 
of this release. 

Q. Just describe what took place. 

A. All right. Well, he thought it was a good 
settlement we were getting. He stated to the wife 
and myself that there was nothing more than what 
was to be done at that time wrong with her and 
that she could wear an artificial leg the same as Dr. 
Blackman stated. 

Q. How long was he there? 

A. Oh, IT don’t know; I couldn’t swear to that. 

@. Did he storm a httle bit around there that 
day? A. He did. 

Q. What did he say; what was his attitude? 

A. Well, he was tired fooling with that case and 
in lots of ways he was pretty nasty about it. 
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Q@. What did he say about it in regard to that; 
repeat the conversation, if you can, Jack? {137] 
A. He would get in trouble with the home office. 
He spent all the time he was going to spend on that 


case. 
Q. Was Zoa crying that day? A. She was. 
Q. Were you in Indio all the time, Jack? 
A. No. 
@. Where were vou; what were you doing? 
A. las Vegas, Nevada. 
Q@. What were you doing? 
A. Working for the electric company. 
Q. War work? Ne Mies 
Q. How much time did you spend in Indio? 
A. I don’t know. I was in and out of Indio and 


Las Vegas working for the same company on two 
jobs. 
@. Did you ever talk to Dr. Blackman? 
Mr. Baker: Just a minute; what was that ques- 
tion ? 
(The question was read by the reporter.) 


Mr. Baker: Answer that yes or no. 

A. Yes. 

Mr. Carson: Do you remember on what oc¢eca- 
sions, Jack, if you can? 

A. Well, the first time I talked to him was [188] 
just about the wife’s condition. 

Q. What did he say? A. Well—— 

Mr. Baker: (Interrupting) Just a minute. We 
object to that, if the Court please, on the ground 
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that as far as this Defendant is concerned it is 
purely hearsay. 

The Court: He may answer. 

A. Well, just the condition she was in; she was 
getting along better; they had done all they could. 

Mr. Carson: Did he ever assure you that she 
would be able to wear an artificial limb? 

Mr. Baker: Just a minute. Object on the 
ground it is leading and suggestive. 

The Court: Yes. 

Mr. Carson: What did he say in regard to— 
what did Dr. Blackman say in regard to the use of 
an. artificial limb, if he said anything? 

Mr. Baker: We object to that on the ground it 
is hearsay as far as the Defendant is concerned. 

The Court: All right. He may answer. 

Mr. Carson: Do you remember what he said, 
Jack ? 

A. Well, he said she would be able to use an arti- 
ficial limb; there was no other injuries. [139] 

Q. No other injuries. Did you discuss this 
matter with your wife about what he had said? 

A. Yes, we did. 

Q. Did she discuss with you what the claim 
agent and the doctor told her—told vou—told her. 

Mr. Baker: Just a minute. We object to that 
on the ground it is wholly hearsay, a conversation 
between two plaintiffs. 

The Court: Yes. 

Mr. Carson: While you were at Las Vegas did 
you make an appointment with Mr. Cameron, and 
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could you get down there? You can relate what 
happened about that, Jack. 

A. No, I didn’t make no appointments with him. 

Q. Well, did he seem angry because you could 
not get back there sometime to sign the papers? 

A. Yes. 

Mr. Baker: Just a minute. He asks the ques- 
tion and gives the answer to the witness. 

Mr. Carson: Well, Jack, do you remember where 
that release was that day, or a release—do you re- 
member of Zoa having possession of a release be- 
fore Mr. Cameron came back; was it in the room, 
or do you remember? [140] 

A. Yes, the release was in the room. What 
place it was in the room I don’t know. 

@. Can you relate what happened when that re- 
lease was signed or a release was signed; What 
happened ? 

Mr. Baker: That has been asked and answered 
once, if the Court please. 

The Court: I don’t know. This examination is 
a little confusing to me. I can’t follow it. 

Mr. Carson: Well, that is proper. Jack, state 
whether or not vou believed the statements that Mr. 
Cameron and Dr. Blackman made to you concern- 
ing her condition ? 

A. Yes, I believed them. 

Q. Did you rely on them? 

A. Certainly. 

Q. Would you have signed that release if it had 
not been for those representations ? A. No. 
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Q. If you had known that—state whether or 
not if you had known that she had this hip fracture 
you would have signed the release? 

Mv. Baker: Just a minute, that is assuming a 
fact that she did have a fractured hip at that time. 

The Witness: Yes. [141] 

Mr. Carson: If you had known that she did 
have a hip fracture, would you have signed the 
release? 

A. Why, no. 

@. Can you state what you thought the extent 
of the injuries were at the time of signing the re- 
lease, if you know? 

Mr. Baker: Just aminute. What was that ques- 
tion ? 

(The question was read by the reporter.) 


Mr. Baker: Well, we object to what he thought, 
if the Court please. She testified and the testimony 
is in here what her condition was. 

Mr. Carson: I think he can answer the question. 

The Court: No. He has answered that several 
times. 

Mr. Carson: Well, if he has, that is all. 

Mr. Baker: Dr. Lytton-Smith is here if you 
care to put him on. 

Mir, Carson: <All tight, 

(The witness was temporarily excused.) 
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resumed the witness stand for further examination, 
and having been heretofore duly sworn, testified. 
further as follows: [142] 


Direct Examination Resumed 
Mr. Carson: 

Q. Dr. Lytton-Smith, you have some X-rays 
there, do you? A. Yes. 

@. When were they taken, do you know? 

A. I had some taken on October 4th, 1943; some 
on October 12th, 1948; October 18th, 1943; October 
20th, 1943; January 31st, 1944; November 17th, 
1943; December 20th, 1943. 

Q. Where were they taken, do you know, Detor? 

A. I believe all of these were taken at the Good 
Samaritan Hospital. 

Q. That is, pictures of Zoa Zane? 

A. Yes. 

@. Can you state how they come to be taken; 
what was the reason for their taking, Doctor? 

A. The X-rays were taken, as I recall it, before 
and during the course and following surgery. 

Q. That is, the surgery that you performed at 
the Good Samaritan ? A. Yes. 

Q. Would you tell the Court and jury the cir- 
cumstances; what took place? 

Mr. Baker: Just a minute. First, he had better 
identify these. [143] 

Mr. Carson: Well, will you hand these—the 
ones that were taken, Doctor—— 

The Witness: Do what, now? 
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Mr. Carson: The X-rays that were taken, can 
you identify that were taken, the ones you used? 

A. I ean identify the ones I saw taken. 

Q. They were all taken at the Good Samaritan 
Hospital ? 

A. They were tall taken at my order. 

Q. And taken at the Good Samaritan Hospital? 

A. Yes. 

Q. Get those out, all of them, the ones you saw 
taken and the ones taken at your order. 

A. Now, certain ones I saw taken, was present 
when they were taken. 

Mr. Baker: Mr. Carson, insofar as that is con- 
cerned, I am not requiring the technician that took 
those. I want you to identify that they were taken 
at a recognized place at his instructions, that is all; 
that is sufficient. 

Mr. Carson: All of these X-rays that you have 
or used were taken at the Good Samaritan Hospital 
at your request? 

A. Yes. 

Q. Will you separate those, Doctor, that 
were? [144] 

A. These are the ones that were taken while 
I was present. These X-rays—— 

Mr. Carson (Interrupting): Let me have that— 

The Witness (Continuing): which is dated 
October 31st. 

Mr. Carson: Can this be admitted in evidence, 
My. Baker? 

Mr. Baker: I would lke to look at it first. 
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Mr. Carson: Okay. (Handing the instrument to 
Mr. Baker.) 

Mr. Baker: I’d like to ask one question. 

The Witness: I beg pardon. I say, October 
dist or October 13th? 

Mr. Baker: October 13th, 1943, it 1s marked. 

The Witness: That is correct. 

Mr. Baker: That was after you performed the 
operation ? 

A. That was during the operation. 

Q. That shows your bone graft, does it? 

A. No. That has got a pin and the drill which 
was being introduced to make a place for the bone 
graft to be admitted. 

Q. That was during the operation? 

A. That was during the operation. 

Q. So that dark spot in there is the drill [145] 
and not the grafted bone, is that correct? 

A. That is correct, yes. 

Mr. Baker: I have no objection. 

Mr. Carson: I offer it in evidence. 

(The document was marked as Plaintiffs’ Ex- 
hibit 8 in evidence. ) 


Mr. Carson: He stated they were all taken in 
his presence. 

The Witness: This one was taken before sur- 
gery. This one was taken following surgery with 
the bone graft in place. 

Mr. Baker: I might say, to save time, I might 
ask the doctor how many of those are necessary ? 

Mr. Carson: How many of those are necessary ? 
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A. I am just giving you the ones that were 
necessary. This shows the radiograph which was 
taken January, 1948, when the bone graft had 
absorbed and broken. J think the others are un- 
nce cseanry’. 

Mr. Carson: May they all be admitted in evi- 
dence, Mr. Baker? 

Mr. Baker: Four of them? 

My. Carson: Yes. 

Mr. Baker: I’d like to interrogate him with a 
couple of questions. So the record may show [146] 
what we are talking about, let me see if I can 
identify these. There is one, according to the tag 
attached to the photograph, that was taken on 
October 4th, 1948, and bears the Good Samaritan 
Hospital number 15036. That X-ray photograph 
was taken when, with reference to the operation 
performed on Mrs. Zane? 

A. October 4th, 19438? That was before surgery. 

Mr. Baker: We have no objection to that. I 
think you so testified. 

(Thereupon the document was received as 
Plaintiffs’ Exhibit 9 in evidence.) 


Mr. Baker: JI have another photograph which 
indicates that it was taken on October 13th, 1943, 
and bears the Good Samaritan Hospital number 
15118. That, I believe, vou testified, was taken dur- 
ing the operation ? A. Yes. 

Q. And the portion shown in black vou say is 
the drill? A. That is the drill. 

Mr. Baker: We have no objection to that. 
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(The document was received as Plaintiffs’ 
Exhibit 8 in evidence.) 


Mr. Baker: JI have another photograph, which, 
[147] according to the record on the photograph, 
was taken October 20th, 1948, and bears the Good 
Samaritan Hospital’s number 15162. That was 
taken after the operation ? 

A. Yes. 

Q. And shows the bone graft, does it? 

A. Yes. 

Mr. Baker: Our objection to this offer is that 
it was taken after the operation had been performed 
and, (therefore, we would consider it as irrelevant, 
incompetent and immaterial. 

The Court: It may be received. 

(The document was received as Plaintiffs’ 
Exhibit 10 in evidence.) 


Mr. Baker: I have another photograph pur- 
porting to have been taken on January 91, 1944, 
bearing the Good Samaritan Hospital’s number 
16082. Was she still under vour treatment at that 
time? A. Yes. 

Q. Was she still in the hospital? 

A. She had been discharged from the hospital 
and I think she was brought back into the hospital 
for that picture. 

Mr. Baker: Our objection to this offer is the 
same as to the previous offer. 

The Court: It may be received. [148] 

(The document was received as Plaintiffs’ 
Exhibit 11 in evidence.) 
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Mr. Carson: Myr Baker, will you stipulate that 
this is probably true? 

Mr. Baker: I don’t know. 

Mr. Carson: Dr. Lytton-Smith, this plate here 
or chart, would you say that that represented a 
true picture of a person’s leg? 

A. Well, that is another skeleton. 

@. Another skeleton, but from here on down, 
that is the hip? 

A. That is fairly true, yes. 

@. Wiull you describe to the jury, Doctor, the 
nature of the bone that fits—that is, the femur 
that fits into this place right here where this injury 
is that you operated. A. Yes. 

The Court: He did that yesterday, didn’t he? 

Mr. Carson: Well, I don’t know. I think, your 
Honor, the jury should have a picture of this whole 
thing. 

The Court: Well, he drew a picture once, why 
do it again? 

(i. Carson: Atl rich 

The Court: Wasn’t that what you did yester- 
day? 

A. Yes, sir. [149] 

Mr. Carson: Now, can you interpret those X- 
rays, Doctor, that you have there? 

A. Yes. 

Q. Will you do that? 

Mr. Baker: Will you, Doctor, in doing so, please 
indicate it by the exhibit number. Maybe the Clerk 
can help us so we may have a record of those things. 
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The Clerk: So you can identify the numbers, 
Doctor, they are in ink. 

The Witness: X-ray Number 15036, Exhibit 9, 
shows that the neck of the femur has been broken, 
and that there, in my opinion, has been some ab- 
sorption of the head; that is, of the neck of the 
femur, and that there is no evidence at this time 
of a union being present. 

Exhibit Number 8 shows a reduction has been 
made, bringing the fragments into contact, and that 
a guide pin of the Brandberry type has been intro- 
dueed, and that a drill of the Albee type is being 
introduced through the neck and into the head of 
the femur. 

Exhibit marked Number 10 shows that the frag- 
ments are in contact, reduction has taken place and 
that the bone graft has been introduced which 
passes beneath the trochanter and through the neck 
[150] of the femur and into the head of the femur. 

Exhibit Number 11 shows that there has ap- 
parently been absorption of the graft and that the 
graft is broken and that the shaft of the femur is 
riding upward with displacement. 

Mr. Carson: Doctor, can you tell from the X- 
rays and from vour knowledge of the case that. 
you learned by observation, and as to what caused 
the injury to the femur that you operated on? 

Mr. Baker: Now, I want to ask if you under- 
stood that question or not? 

A. No, I don’t know. 

Mr. Carson: At the time it occurred. 
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The Witness: As to the time? 

Mr. Carson: Yes. 

A. I feel that it had happened quite a few 
months before the time that I first saw her. That 
james Cofiaitcses } cast dae. 

Q. Doctor, assuming that the Plaintiff, Zoa H. 
Zane,, prior to her injury on December 11th, 1942, 
was 23 years of age, a strong, healthy, robust orl, 
a mother of two children, able to do heavy physical 
work; had not in all her lhfetime had any serious 
illness or accident so far as is known, no accidents 
that caused any fractures, and that at the time of 
the accident when a bus on [151] which she was 
riding van in the rear of a trneck smashing a part 
of the bus, throwing her violently from the bus to 
the ground, from which she suffered severe frae- 
tures and smashed her bones below the right knee 
making amputation necessary which confined her 
in the hospital in Indio, California, for approxi- 
mately three months, suffered severe pain in her 
right leg after this amputation; and prior to the 
accident having the full use of her right leg, and 
in the early part of March, 1948, she was measured 
for an artificial limb by an agent of anv artificial 
limb company in the city of Los Angeles, the result 
of the measurement showing that the wpper part 
of her right leg was 244 inches shorter than the 
left leg; that she was unable to leave the hospital 
and wear an artificial limb; that a later operation 
was performed at the hospital in Indio, Californa, 
by Dr. Blackman to try to make it possible for her 
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to wear an artificial limb, and ever since leaving 
the hospital she has been in continuous pain; that 
in September or October of 1943, X-rays were taken 
showing a fracture where it was connected with 
the pelvis. In your examination you found that 
the X-ray pictures show an old fracture, and she 
suffered no falls or injuries between the time of 
the bus accident and the time [152] the X-rays 
were taken in September of 1943. Do you have 
an opinion, based upon your personal examination 
and your examination of the X-rays and the history 
of the case as I have given it to you, as to what 
was the cause of the fracture of the lip of Zoa 
H. Zane, if you have that opinion? 

Mr. Baker: Just a minute. I object on the 
eround that it calls for a conclusion of the witness 
by way of a hypothetical question; the hypothetical 
question does not recite all the facts proven in the 
case and fails to state other facts which have been 
proven and which are pertinent to the answer called 
for by the question. 

The Court: Well, that 1s a general objection. 
Now, you just state specifically what you have in 
mind. 

Mr. Baker: It does not describe the treatment 
administered to the patient while she was in the 
Indio hospital; does not describe the operations 
which were performed on her and the purpose for 
such operations while she was in the Indio hospital. 
It fails to state the nature of the pains that she 
suffered; fails to state the treatment that was ad- 
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ministered to her by the nurses and others while 
she was at this hospital, and it assumes facts which 
have not been proven in the case [153] in that it 
assumes that her leg was 214 inches shorter while 
she was in the Indio hospital. Well, there is no 
proof of that 

Mr. Carson (Interrupting): Just a minute, Mr. 
Baker 

The Court (Interrupting): Just a minute. Let 
him finish. 

Mr. Carson: Okay. 

My. Baker: It states other facts which are not 
in accordance with the testimony; that is, compe- 
tent testimony that has been introduced in the ease, 
in that it recites matters as facts which are proven 
by hearsay. 

Mr. Carson: Your Honor, on the question of 
being 214 inches shorter, I want the Court Re- 
porter—now, if you remember that yesterday she 
testified, without objection—that was the first wit- 
ness—on the part of Mr. Baker, that an agent 
came in from Los Angeles, measured her for an 
artificial limb, and that it was 214 inches shorter 
and she reported that to Dr. Blackman. Now, that 
was testified and without objection. The second 
one was objected to, and it has been—but there 
was no objection to that testimony and it went into 
the records. 

Mr. Baker: Well, that is purely hearsay. [154] 

The Court: Which leg was 214 inches shorter? 

Mr. Carson: That the upper part of the right 
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leg was 214 inches shorter than the upper part of 
the left leg. 

Mr. Baker: She testified that some fellow that 
made the artificial limbs told her that. 

Mr. Carson: Measured it. That went into the 
record and was not objected to. If there is any 
doubt about it let the Court Reporter refer to his 
notes. 

The Court: Well, perhaps the doctor could tes- 
tify to it in his examination. J don’t know. 

Mr. Carson: All right. 

Mr. Baker: He can’t testify to what existed at 
the time in Indio. You would not undertake to do 
so, would you, Doctor? 

A. No. 

The Court: Oh, well, go ahead and answer the 
question. 

Mr. Carson: Go ahead and answer the question, 
Doctor Lytton-Smith. 

The Witness: Now, the first question or the 
second question ? 

The Court: The hypothetical question. 

A. The hypothetical question. I will say it was 
my opinion that her hip was fractured as a [155] 
result’ of the bus accident. 

Mr. Carson: Doctor, did you ever measure her 
hip, the upper and right part of the—the right leg, 
or the upper part of her right leg and the left leg? 

A. I don’t recall. I do have, as stated in my 
notes, that there is a definite telescopy present 
which means the bone sliding up past the hip-joint, 


214 Pacific Greyhound Innes vs. 


(Testimony of Dr. James Lytton-Smith.) 
and that was on my initial examination on Sep- 
tember 27th, 1943. 

Q. What do you mean by that, Doctor, riding 
up and down? Can you tell? Just explain. 

A. Well, if this is broken and it just pushes 
it up, just slides the bone. 

Q. This socket where it used to fit, is that right? 

ee Nes, 

Q. The X-rays that you showed to the jury 
reveal a fracture of this femur here, the femur 
bone attached to the hip on the right? 

A. Revealed a fracture of the neck of the right 
femur. 

Q. In any case, where there is an X-ray taken 
of that one 

A. (Interrupting): I beg your pardon? 

Q. Would an X-ray picture taken of that con- 
dition [157] at any time reveal the fracture that 
exists there? 

A. Well, that goes into the theoretical inter- 
pretation of X-rays. You mean, does it always 
show? 


Q. Well, does it show in this particular case? 

A. It shows a fracture of the neck of the femur 
in this particular case. 

Q@. Now, what is the effect, Doctor, of this 
fracture of her wearing an artificial limb; that is, 
jolting up and down? 

Mr. Baker: We object to that. That has been 
asked and answered I don’t know how many times. 

The Court: This witness answered it. 
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Mr. Carson: All right, Doctor, in a fracture of 
a bone of this nature, the hip, what kind of a blow 
or trauma would it take to make such a fracture? 

A. This is a fracture of old age primarily. It 
usually occurs in people over 70 years of age, at 
which time we believe the fracture is a result of a 
twist and then the patient falls, rather than the 
fall causing the fracture. It is relatively an infre- 
quent fracture in a young individual. The only 
patients I have ever treated with a fracture of the 
neck of the femur under 40 years [157] of age 
have been the result of very severe violence, such 
as being thrown off of a horse, or a horse rearing 
over backwards, or falling off of a building, such 
injuries as that. 

Q. Doctor, I think you testified yesterday, if [ 
am not sure, and it was not quite clear to me, but 
state whether or not she will ever be able to wear 
an artificial leg. 

Mr. Baker: If the Court please, I certainly 
object to that. It has been asked and answered. 

The Court: You may answer. 

A. I don’t think she could. 

The Court: We will have our morning recess 
at this time. Keep in mind the Court’s admonition. 

(Thereupon a short recess was taken.) 


After recess, all parties being present as noted 
by the Clerk’s records, the trial resumed as follows: 

Dr. James Lytton-Smith resumed the witness 
stand and testified further as follows: 
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Direct Examination Resumed 
iis Carson: 


Q. Doctor, will you state whether or not, from 
your physical findings observed by you and [158] 
the history of the case given by the patient and 
the X-rays are consistent with the history given 
as of the accident as of—the injury having occurred 
on December 11th, 1942—— 

Mr. Baker (Interrupting): Wait just a minute, 
Doctor. Will you read that question ? 

(The question was read by the Reporter.) 


Mr. Baker: It is unintelligible to me. Can you 
understand that, Doctor? 

The Witness: J think I can—I know what he 
means. 

Mr. Baker: I am sure I don’t know. I will 
object to that and ask that it be re-framed. 

Mr. Carson: All right, all right. State whether 
or not the physical findings observed by you and 
the findings of the X-rays are consistent with the 
history of the injury as of December 11th, 1942. 

Mr. Baker: I object to that, if the Court please. 
I don’t understand exactly the purpose of it. He 
speaks about the history, the date. 

The Court: ‘‘Are consistent with the history’’? 
tory’’? 

Mr. Carson: Are consistent, the injury having 
occurred. 
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Mr. Baker: Well, that has been answered al- 
ready. [159] 

The Court: Yes, I don’t believe we will waste 
any more time. 

Mrscarson: All right, okay. That is all. 


Cross Examination 
Mr. Baker: 


@. You identified the first one, I believe, that 
you testified to, as Number 9. ee Con cia 

Q. Plaintiffs’ Exhibit Number 9 is a_photo- 
eraph that was taken on October 4th, 1943 is that 
correct ? A. Yes. 

Q. That was before the time that you performed 
the operation that vou have described, is that cor- 
rect, Doctor? Bo NCES 

Q. Now, vou said from this photograph vou 
determimed that at the time the photograph was 
taken on October 4th, 1943, there was a fracture 
in the femur? 

A. I beg your pardon. Do you mean that I 
determined that from this picture? 

Q. Yes. By VGeS. 

Q. From the picture? A. Yes. [160] 

@. And will you, with your finger, indicate the 
line of fracture? 

A. Right in through here (indicating). 

(). That is vertical? 

A. We eall it transverse. 

@. I mean, insofar as the picture is concerned, 
it is vertical ? EAeecs: 


12 


18 Pacific Greyhound Lines vs. 


(Testimony of Dr. James Lytton-Smith.) 

Q. This indicates the fracture right in through 
here (indicating) ? A. Yes. 

Q. Now, you said from this picture you could 
determine that the fracture was not recent, is that 
true? A. That was my opinion, ves. 

Q. And from what did you determine that; that 
is, what does the picture indicate where you arrived 
at the result that the fracture was not recent? 

A. The X-ray determination of the exact length 
of time since the fracture, of course, is not possible. 

Q. That is what I thought, Doctor. 

A. But my interpretation of this being old was 
based upon the fact that the margins of the fracture 
are smooth, rounded, no sharp spicules [161] pres- 
ent as you usually see in a fracture, and, further- 
more, that the head is slightly more dense than 
would be expected 1n a femoral head which is frae- 
tured. 

Q. In other words, that is all you ean determine, 
was ‘that it was what you physicians call an old 
fracture and not a recent one? 

A. ‘That is correct. 

Q. You could not decide whether it occurred two 
months or two years before that time, could you, 
before the time the picture was taken ? 

A. I would say that more than likely more than 
two months, but I could not say whether it was six 
months or two years. 

Q. You couldn’t say whether that fracture oc- 
curred six months before that, before the picture 
was taken, or whether it occurred two vears before? 


Zoa H. Zane and Jack Zane 219 


(Testimony of Dr. James Lytton-Smith. ) 

A. That is correct. 

Q. That is correct, isn’t it? BN, NER 

Q. And to determine the fact that it was your 
opinion that the fracture occurred at the same time 
of this accident in December of 1942, you would 
have to rely upon the history that the Plaintiff 
gave you, didn’t you? A. Yes. [162] 

Q. You can’t determine that from the photo- 
graphs? A. No. 

Q. Definitely not. Now, you referred to—this 
last one which you identified in your direct exami- 
nation, I believe it was 10 or maybe 11. Eleven, I 
believe. I believe in testifying as to your findings 
from this picture, which is Plaintiffs’ Exhibit Num- 
ber 11 in evidence, you stated that that showed the 
bone graft that you had placed in the hip. It does 
show the bone graft? 

A. It shows what is left of it. 

Q. Now, you say that the bone graft that you 
placed there is fractured? A. Yes. 

Q. Can you state what caused that fracture? 

A. I think it was from re-absorption. 

Q. You say, you think? 

A. No, I am not sure what caused the fracture. 

Q. You are not sure what caused the fracture? 
A fall could have caused it, couldn’t it? 


A. Possibly. 
Q. This picture that you are referring to was 
taken on January 3lst, 1944? Nee Ves 


@. Some months after you had _ performed 
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this [163] bone graft operation, is that true, Doc- 
tor? eae ess 

Q. And the fracture that is indicated in that 
picture which you say, does show a fracture, is that 
right ? A. It shows a fracture, yes. 

Q. And that fracture occurred after the time of 
your operation, didn’t it? AS Ves. 

@. And as you stated, that fracture could well 
have been caused by a fall? 

A. Yes, it could have been. 

Q. Now, Doctor, at the time that you examined 
Mrs. Zane—first, please state the date that vou made 
your first examination of Mrs. Zane. 

A. My record shows that I examined her first 
on September 27th, 1948. 

Q. September 27th, 1943? Ae ies: 

Q. You had never seen her before that? 

A. No. 

@. And I believe you stated that the occasion 
for your examination at that time was that she was 
sent to you by Dr. Ryerson? 

A. Referred to me by Dr. Ryerson, yes. 

Q. And did Dr. Ryerson give vou a history 
of [164] the case? 

A. As I recall, he called me on the ’phone and 
told me that this patient had a fractured hip and 
he wanted me to take charge of the treatment. 

Q. Did Dr. Ryerson tell you when he first had 
examined Mrs. Zane for this fractured hip? 

A. I don’t remember that point? 

Q. You don’t recall? ey No. 
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Q. As to whether he gave you the history of 
when he first examined her, you don’t know? 

A. I would not be certain on that point. 

Q. Now, on September 27th, 19438, when you 
made your first examination, you took no X-rays 
Ai ieee 2 

A. No, I had the X-rays which had been taken 
by Dr. Ryerson. 

Q. You had some X-rays that had been taken 
by him. Now, forgetting those X-rays, which are 
not here, recite what examination you made of Mrs. 
Zane at that time. 

A. Shall I read from my record? 

Q. I am not so particular about the result of 
your examination, Doctor. What I wish to know is 
the nature of the examination you made; in other 
words, what did you do; did you manipulate 
her [165] limbs? hy ER 

Q. That is what I am after. 

A. I noted there was an amputation of the right 
leg below the knee at the so-called site of the elec- 
tion and there appeared to be a moderate amount 
of genu valgum, knock-knee to the right knee. 
There was some thickening of the svnovia, which is 
along the knee joint, and there was limitation of 
extension of the stump; that is, the knee would not 
completely extend. I noted that the stump was 
still healed and appeared to be in good condition 
for application of a prosthesis. I felt a definite 
crepitus or grating or grinding in the region of the 
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right hip, and I noticed that the hip slid up and 
down, where it should be stationary. 

Q. All right. Now, what physical act do you 
perform to determine this action in a hip that you 
have described ? 

A. You put the patient on a table flat on their 
back and you catch hold of the leg, and I frequently 
will have the assistant or the nurse do that while I 
feel over the hip joint, and you can feel when they 
pull back and forth, you can feel the grinding and 
grating going on there. 

Q. Therefore, it would take no X-ray to [166] 
determine the fact that there was a fracture of that 
hip, would there? iy INTO 

Q. You could determine it by a very simple 
manipulation of the leg, that is true, isn’t it? 

Am Yes. 

Q. In other words, that was discernible from 
what you might call just a superficial examination 
of the bone? 

A. That is true. Of course, I had the advantage 
of having seen the X-rays before and I knew what 
to look for. 

Q. Well, if you didn’t have the X-rays, you 
would determine and come to the same _ result, 


wouldn’t you? A. JI think I would. 
Q. Naturally, you would arrive at the same re- 
sult, that is a fact? A. f think so. 


Q. What did you say was wrong with the right 
knee? 
A. There is what we eall a flection tracture. In 
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other words, after the amputation of an extremity 
a flection may develop in the knee. Now, the ham- 
string muscles are stronger in back of the knee 
than the quadriceps muscles, so that the [167] knee 
tends to pull down and leaves the leg flexed. The 
quadriceps muscles not being as strong as the ham- 
string muscles, the knee cannot be fully extended. 

@. So as I understand it from your examina- 
tion, yeu are of the opinion that whatever trouble 
she may have with the right knee was muscular and 
not bone, is that correct? 

A. With the knee, yes. 

Q. That is what I am talking about, the knee. 

A. Yes. 


@. There were no indications of fractures of the 
knee at that time? 

A. I don’t recall having noted any fractures in 
the knee. 


Q. Did you see any X-rays of the knee at that 
time that you made your examination ? 

A. I don’t believe that I did. 

@. In other words, Dr. Ryerson had made no 
X-rays of the knee? A. No. 

Q. And neither did you? A. No. 

Q. The reason for that was, Doctor, you didn’t 
deem it necessary, is that right? 

ee elieat is true. [168] 

Q. From your manipulation of the knee and 
your superficial examination that you made, you 
came to the conclusion that there was no fracture 
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of that knee, and whatever impediment existed was 
solely muscular, that is true, isn’t it? 

A. That is correct. 

Q. In other words, Doctor, you don’t X-ray 
every part of the body before you undertake to re- 
pair an injury, do you? A. No. 

Q. You only X-ray that portion of the body 
which you believe has been damaged or injured, 
that is true, isn’t it? ‘A... Yes, 

Q. And for that reason you didn’t have any 
X-ray made of this lady’s right knee? 

A. There was no complaint from the knee. 

Q. No complaint from the knee. Now, was that 
knee in such a condition at that time that she could 
have well worn an artificial hmb, assuming there 
was no damage to the hip? 

A. I think she could, yes. 

Q. In other words, the impediment in the move- 
ment of the knee would not impede her use of an 
artificial limb? 

A. It would have been slightly more diffi- 
cult [169] than if she could have extended fully the 
knee, but I think she could have easily worn an 
artificial extremity. 

Q. Doctor, have you examined this lady’s knee 
since October, 1943? 

A. Yes—wait a minute, I beg your pardon. 

Q. Have you examined her right knee since 
October, 1943? 

A. You mean, as to the extension of flection, and 
so forth? 


|) 
NS) 
bil 
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q). Yes. 

A. ‘The last time J examined the patient was on 
October 30th, 1944. J examined the knee. I have 
a notation in my file on the examination of the knee 
on January 17th, 1944. 

Q. On January 17th, 1944, and that examination 
again was without the use of X-rays, is that true? 

A. That is correct. 

@. Of the knee, and what did you determine 
then to be the condition of her right knee? 

A. She had flection contraction then of approxi- 
mately 20°, and she only had about 40 to 50 degrees 
motion in the knee. 

Q. Was that any different than it was in Octo- 
ber, 1943, when you made—September, 1943, when 
you made your first examination? [170] 

A. I am not certain on that point. 

@. Well, from your examination made in Jan- 
uary of 1944, that was the date that you recited? 

A. January 17th. 

Q. 1944? A. Yes. 

Q. Would you say then at that time that she 
had a fracture of the knee? 

A. As TI recall, she had a history of having had 
an old fracture in the knee. 

Q. Had an old fracture? 

A. Of having had an old fracture in the knee. 

Q. How old, do you know? 

A. I think that she had one at the time of the 
accident. 

Q. At the time of the accident? 
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A. That was my understanding. I may be in- 
correct on that. 
Mr. Baker: Mark those for identification, please. 
(Thereupon the documents were marked as 
Defendant’s Exhibits F, G, H, I and J for 
identification. ) 


Mr. Baker: Handing you Defendant’s Exhibit 
G for identification, which is an X-ray photo- 
graph, ‘{171] now, and I assume that was taken on 
the fifth day of April, 1945. Is that a photograph 
of the knee? A. Yes. 

Q. Does that show a fracture? 

A. It shows an old fracture. It shows an old 
fracture, In my opinion. 

. Q. How old? 

A. I’d want more views than this to base my 
opinion on. 

@. Here are some more (handing X-ray photo- 
graphs to the witness). 

A. I’d still want more views. 

Q. That is all I have. That is a photograph, 
isn’t it?: That is not of the knee? 

A. No. There is no direct AP or direct lateral 
taken of this. I believe there is probably an old 
fracture of the femure at the head and, perhaps, of 
the lateral condyle, but I would not be sure from 
these photographs. 

Q. But they do show a fracture? 

A. J would not be sure, but I think so. 

Q. That fracture may have been two months 
before the picture taken? 
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A. Oh, I won’t give an opinion on those X-rays. 

Q. The only thing you will state, however, [172] 
is that they do show there was a fracture of the 
knee on the date when those X-rays were taken. 

A. I think so. I would not be sure on that. 

Q. That fracture of the knee could have been 
caused by a fall, of course? A. Oh, ves. _ 

Q. Well, Doctor, a hypothetical question was 
asked you which recited many facts which I am not 
going to undertake to try to recite. Perhaps you 
know, I don’t, and you ventured an opinion based— 
in answer to that question that the fracture of the 
femur which now is apparent to Mrs. Zane could 
have occurred at the time of the bus accident on 
December 11th, 1942, that is correct, is it not? 

A. Yes. 

Q. And I beheve you already testified that to 
arrive at that conclusion you must assume as true 
the history of the case as recited by the patent, Mrs. 
Zane ? A. Yes. 

Q. And you have also testified to the fact that 
this fracture was readily discernible without even 
the use of the X-ray? Ae Vics: 

Q. That is true, is it not? AS Vesa (iat 

Q. The same would have been true immediately 
after the accident; that is also a fact, is it not? 

A. It probably would have been a little more 
difficult, due to the fact that an old non-union 
usually does not cause the amount of pain that a 
recent fracture does. The muscles can be relaxed 
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more and there is less swelling so you can palpitate 
the field easier later on than you ean earlier. 

Q. But any examination or manipulation of the 
leg while Mis. Zane was in the hospital in Indio 
would have indicated that fracture, in your opinion, 
is that right? 

A. ft think it could have been determined, 
possibly. 

Q. Now assuming, Doctor, that you were the 
physician in attendance in the hospital in Indio 
when Mrs. Zane was brought there, and assuming 
that there was a very apparent severe fracture of 
the leg below the knee that required immediate 
aniputation in order to save her life, and assuming 
that you, as a physician, did your manipulation of 
the knee to determine whether there were other 
fractures and in vour opinion there were no other 
fractures, would you cause any X-ray of the hip to 
be taken? 

A. I certainly would not take X-rays un- 
less [174] I thought they were necessary. 

@. In other words, unless your physical exami- 
nation or your superficial examination imdicated 
some injury that required an X-ray, you would not 
X-ray that part of the body? A. No. 

@. You have not heard all of the testimony in 
this case, have you, Doctor? A. No. 

Q. From the testimony it would appear that Dr. 
Blackman, in the Coachella Hospital in Indio, Calh- 
fornia, amputated Mrs. Zane’s leg on December 
lith, 1943, the same day that the accident occurred, 
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the amputation being made below the knee; that 
she was in the hospital then for a matter of six 
weeks, being lifted in and out of bed, the leg being 
moved frequently; that is, her right leg, and six 
weeks after this amputation another operation was 
performed upon that right leg solely for the pur- 
pose of adjusting and fitting the leg to an artificial 
limb—what is the technical name, by the way, Doc- 
tor, for that type of an operation ? 

A. Repair a stump. 

Q. Repair a stump. Assuming those facts to be 
true, would you say, in your opinion, that this frac- 
ture of the hip existed at that time? [175] 

A. It eould have and certainly should have been 
noticed. 

@. You say it would have been noticed, wouldn’t 
it? 

Mr. Carson: No, he said it should have. 

Mr. Baker: It should have been noticed, cer- 
tainly, and no physician would perform that second 
operation to repair the stump if there was any in- 
dication of a hip fracture, would he? 

Mr. Carson: We object, he is assuming a state 
of facts not in evidence. 

The Court: This witness could not tell what any 
physician would do. 

Mr. Baker: What? 

The Court: I say, this witness could not tell 
what any other doctor would do. 

Mr. Baker: All right. You would not, would 
you, Doctor? Under those state of facts, if you 
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were Dr. Blackman, you would not have performed 
that second operation, would you? 

A. Not if I knew the hip was fractured. 

Mr. Baker: ‘Thatis right. I think that is all. 


Re-Direct Examination 
Mr. Carson: [176] 


Q. Doctor, when vou have a fracture of the hip, 
the neck of the femur, does it ever show up in the 
knee, pain in the knee? 

A. Diseases of the hip very frequently refer 
pain to the knee. Most of the cmldren who come 
in with tuberculosis of the hip complain of the knee 
before they complain of the hip. Notoriously, the 
condition of the hip refers pain in the knee. Usual- 
ly, with a fractured neck of the femur there is pain 
in the hip also. 

Q. Doctor, assuming that Mr. Zane had her night 
portion of her leg measured for an artificial limb, 
and assuming the facts to be that the right portion 
of her leg above the knee was two inches shorter 
than the left one. That is reported to the doctor. 
In your opinion, with those facts reported to you, 
you would have an X-ray made, a picture of the 
femur bone that fits into the—here at the top (in- 
dicating ) ? 

Mr. Baker: Just a minute. We object to that, 
if the Court please, leading and suggestive, argu- 
mentative and not proper re-direct. 

Mr. Carson: Well, it certainly is, and it is based 
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upon the facts in evidence, Your Honor. ‘There 
was evidence here introduced yesterday. 

The Court: Well, I think that was why [177] 
X-rays were made, because that was not learned 
until she returned to Phoenix, was it? 

Mr. Carson: I am speaking of Indio. If you 
will remember the evidence yesterday, there was 
evidence reported in the record without objection 
that there was measurements made of this right 
portion of the leg and it was 214 inches shorter, 

The Court: I know, but she didn’t learn that 
until she reached Phoenix, because the artificial 
limb was shipped to her in Phoenix. 

Mr. Carson: I know, but I am talking about the 
man that measured it before it was shipped over 
here, and he reported it to Mrs. Zane. 

The Court: All right. When that was learned 
she went to Dr. Ryerson and Dr. Lytton-Smith. 

Mr. Carson: I am talking about over there at 
Indio. She reported to Dr. Blackman that the man 
had said over there that probably she had a frac- 
tured hip; that is, the man that fitted the artificial 
limb, and that the right portion was 214 inches 
shorter than the left. 

The Court: I don’t recall whether that was the 
testimony. 

Mr. Carson: Well, that is in the testimony, and 
if the Court Reporter will refer back to his [178] 
notes, I am sure that fact was testified to. Did you 
testify to that, Mrs. Zane? 

Mrs. Zane: Yes. 
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Mr. Baker: Just a minute. I object to that 
form of proving 

Mr. Carson: (Interrupting) Well, I’d like to 
refer to the Court Reporter’s notes on it, if he can 
Mod it. 

Myr. Baker: The question would not be proper 
even if there was any such condition. 

Mr. Carson: It would go to the competency. 

Mr. Baker: ‘This is his own witness he is trying 
to argue with, incompetent. 

Mr. Carson: No, no, I am not trying to argue 
with my witness. You brought out this evidence. 
It is on re-direct examination, whether or not, after 
the doctor discovered those facts he should have 
made an X-ray then of the hip. That is, I am talk- 
ing about Dr. Blackman. Whether or not all those 
facts, had been reported to him, whether or not it 
would have been good medical practice to have it 
X-rayed. You have a femur bone at the time, after 
it had been reported to him that she had probably 
a fracture of the hip, and that portion was 214 
inches shorter than the left. Now, it goes to the 
question of whether or [179] not the doctor knew, 
or probably knew, that that hip was fractured, or 
this femur was fractured, and the question of good 
faith. 

Mr. Baker: He had that included in the long- 
winded question and the Court let him answer it 
over my objection. 

Mr. Carson: No, it was not included in that 
question at all. 
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Mr. Baker: It was so, and my definite objection 
was on the ground that it was never proved in evi- 
dence any such thing. The Court let him answer. 

Mr. Carson: ‘The second portion of that question 
Mr. Baker objects to. At first he didn’t. It was 
put into the record without objection. 

The Court: This is becoming very confusing 
now. Read the question. 

(The question was read by the Reporter.) 


The Court: He may answer. 

Mr. Baker: There is one statement there, there 
is no testimony here that anybody ever measured 
the right leg. The question was that somebody 
came out and measured her left limb. 

Mr. Carson: Do you mean to say, Mr. Baker 

The Court: (Interrupting) You may answer. 

A. I think I would have taken an X-ray. 

Mr. Carson: That would have been good medi- 
cal practice to have taken an X-ray? 

A. Well, as we look at it now we know it would 
have been. 

Mr. Carson: Doctor, if you were the attending 
surgeon and pain was reported to you in the upper 
portion of the leg, serious pain, would you have X- 
rayed the upper portion of her femur if continual 
pain had been reported to you? 

A. I think I would. 

Mr. Carson: I think that is all. 

Mr. Baker: You are basing your opinion on 
what you know now, aren’t you, Doctor? 
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A. Yes. It is quite obvious she should have had 
an X-ray. 
Mr. Baker: That is all. 
(Thereupon the witness was excused.) 


JACK ZANE, 


having been heretofore duly sworn, resumed the 
witness stand and testified further as follows: 
Mr. Baker: You turn him over for cross ex- 
amination ? 
Mr. Carson: Yes. [181] 


Cross Examination 
Mr. Baker: 


Q. My. Zane, what is your occupation or pro- 


fession ? A. Electrical work. 
Q. And how long have you been engaged in that 
occupation ? A. Close to five years. 


Q. Were you engaged in that occupation before 
Mrs. Zane was injured in this bus accident? 

A. Right. 

Q. And for how long before that time of the 
accident had you been so engaged ? 

A. Well, it would be over two years. 

Q. And before the time of this accident what 
was your average monthly earnings from your 
work ? 

Mr. Carson: What does that have to do with it? 
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The Court: I don’t know, perhaps we will find 
comm, (Gro mliven valk 

A. Well, that all depends on how much over- 
time you got then. We got a lot of overtime. 

Mr. Baker: Well, what would your average 
monthly earnings be? 

A. I’d say $90.00 a week. 

Q. At the time of the accident you had been 
[182] engaged in the same occupation ? 

A. Except the time I have been in the Navy, 
yes. 

Q. Well, excepting the time you have been in 
the Navy, what has been your average monthly 
income from your 

A. (Interrupting): Since the time I returned 
from the Navy? 

@. Yes. 

A. Well, about $70.00 on an average; about 
$70.00 a week on the average. 

Q. Since the time from the Navy you made 
less than you did before? 

A. That is right. You don’t get the overtime 
you used to get on these jobs. 

Q. But you averaged about £70.00 a week? 

Peas) Mo li. 

Q. Since the time of the injurv? A. Yes. 

Q. That is exclusive of the time you were in 
the service? 


A. That is after the time I was in the service. 
Q. What period of time were you in the service? 
A. Close to eleven months. [183] 
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Q. And in which service were you? 

A. I was in the Navy, in the 5th Amphibious 
Force. 

Q. What was your rating? 

A. seamen irst. 

Q. When was it you say you first learned of 
your wife’s accident ? 
About six days after it happened. 
Where were you then? A. Yuma. 
Did you immediately go to Indio? 
I did. 
And when did you arrive in Indio? 


Early Friday morning. I am pretty sure 
it was Friday. 


bOrOO> 


@. Did you see your wife at that time? 

A. I didn’t get to see her until about—well, 
sometime in the early morning. 

@. What was her condition when you saw her? 

A. She was in a bad fix. 

@. Had her leg been amputated at that time? 

A. Yes. 

Q. Did you talk with her? 

A. Well, I stayed in the room for a few mo- 
ments. 

Q. Was it that same day you say Cameron % 

ASN, 

@. When did you see Mr. Cameron? 

A. Well, I saw him on the following Sunday. 

Q. Did he make any mention of settlement of 
the case to you at that time? A. No. | 
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Q. None whatever? Never tried to discuss 
settlement with you at all? A No, 

Q. That is a fact? A. He didn’t. 

Q. When was the next time you saw Cameron? 

A. Well, I don’t know. JF can only recall sure 
of twice seeing Cameron. 

You can only remember seeing him twice? 
To be positive. 

When was the second time you saw him? 
That was the day of the settlement. 

The day of the settlement. Now, before this 
day of the settlement had the matter of compensa- 
tion to be paid to your wife been discussed with 
you? A. Yes. 

@. Your wife had discussed it with you? 

ie ES, 

Q. Did she ever tel] you what figure she [185] 
had arrived at? A. No, she didn’t. 

Q. She never did? A. Not for certain. 

Q. Well, before the day of the settlement you 
knew what figure she had demanded, did vou not? 

A. I knew, ves. 

Q. You knew she demanded $15,000.00, is that 
right ? A. Yes. 

Q. She had told you before that, that that is 
what she was asking? 

A. Well, she told me just a little before it was 
signed. I just arrived back from Las Vegas about 
that time. 

Q. Did you object to her accepting that sum? 

A. I never objected to her. 


OPFPOrPe 
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How is that? Al Wandoirct, 

You never made any objection ? 

Tai 110, 

You thought that was satisfactory, did you 
A, At that tine, yes. 

And you so told Mis. Zane, is that right? 

Not in those words, I didn’t. I told [186] 

her if she was ready to sign it, I was. 

Q. It was all right with you? 

A. That is right. 

Q. Whatever she thought was right you thought 
it was all right, that is a fact, isn’t it? 

A. Yes, for the reason, I stated, the way [ 
figured, she was the one that should say yes or 
no. She was the one that was in the accident, it 
wasn’t me. 

Q. You were interested in your son who received 
some slight injuries, were you not? 

A. That is right, and I made settlement for my 
son myself. 

Q. You did that yourself? You got $500.00 for 
that? A. Right. 

Q. What did you do with that $500.00? 

Mr. Carson: Oh, we object to that. 

The Court: That has not been tendered, has it? 

Mr. Baker: No. 

The Court: Why go into— 

Mr. Stahl (Interrupting): It is not involved in 
this suit at all. That is money that belongs to the 
child. [187] 

Mr. Carson: How could he use his money to 


OFroe 


~~ 
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a 


Zoa H. Zane and Jack Zane 239 


(Testimony of Jack Zane.) 
tender to someone else, and that would be very 
doubtful indeed. Settlement could not be made 
without the appointment of a guardian, and how 
eould that money be used for tender? 

The Court: I will sustain the objection. 

Mr. Baker: Well, you were paid $500.00 on ac- 
count of the injuries to your son? 


Right. 
You say that was paid direct to you? 
Right. 


That was not paid to vour wife? 

No, it was not. 

On this day that the settlement was effected, 
how long had you been talking to your wife before 
Mr. Cameron arrived? 


OPoror 


A. Well, that is something I really can’t answer. 
IT don’t know whether he arrived first or whether 
I did. It was just a short time between the arrival 
of either one of us. 

Q. Now, what was the conversation that oc- 
eurred at that time? 

A. Well, it was about the settlement. 

Q. What was the conversation? 

A. And papers had been left there to be signed. 

Q. Did you see any papers that had been left 
there? A. Yes, I did. 

Q. What were those papers, what did they 
amount to? | 

A. Well, the papers that was left there, the 
best I know—I don’t know the reading or anything 
in it. I know the amount was on it, was $14,500.00. 


240 Pacific Greyhound Lines vs. 


(Testimony of Jack Zane.) 

Q. All you know is the amount stated was 
$14,500.00 2 A. Yes. 

Q. What was the conversation, then? 

A. Well, it was just to get down to the settle- 
ie Lr Coniceren was there at the time. 

Q. Well, before that time, before that day, had 
Mrs. Zane stated to Mr. Cameron what she wanted 
was $15,000.00 ? 

A. I don’t know, I was not there at the time. 

Q. Well, was that apparent from the conver- 
sation that you had when you were there? 

Pee ey is io hi, 

Q. It was. It was apparent that Mrs. Zane 
had already submitted her figures to Mr. Cameron? 

A. Right. [189] 

Q@. And that is exactly what he paid her, 
wasn’t it? 

A. Well, he paid her fourteen thousand, five 
hundred. 

Q. And $500.00 for the child. 

A. No, I got five hundred for the child. 

Q. It was fifteen thousand all together? 

A. Well, let’s make it fourteen thousand, five 
hundred for Mrs. Zane. 

Q. And $500.00 for the child? 

A. Payable to me. 

Q. Yes, payable to you. A. That is right. 

Q. Together with the hospital bills and ex- 
penses ? 

A. The hospital bills were brought in on another 
draft. 
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Q. Well, that is what Mrs. Zane said she wanted, 
wanted the hospital bills paid and the expenses 
paid and fourteen thousand, five hundred. 

A. They had made it sure to Mrs. Zane that 
they were paying the hospital bills. 

Q. Well, Mrs. Zane demanded that they pay 
them, didn’t she? 

A. No, I don’t think she really ever made a 
demand for that. [190] 

Did you ever see that telegram that she sent? 
I did. 

Did you see it at the time she sent it? 

No, I didn’t. 

When did you see it? 

When you had it here. 

That is the first time you ever saw it? 


POPOoPOPS 


I didn’t see it in my hands. J just heard 
you talk about it. 

Q. She had talked to you about the settlement 
before she sent the telegram on January 29th? 

A. She had talked to me about the settlement. 

Q. And had advised you what demand she was 
going to make? A. That is right. 

Q. And what she told you is the same demand 
that is made in that telegram? A. No. 

Q. What did she tell you? 

A. I believe the last time I talked to her about 
it, it was they had left a figure of $12,000.00. 

Q. Well, I am not asking you what they said 
they would pay, but J am asking you what she 
was going to demand from them. 
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Mr. Carson: That is, if you know. [191] 

A. Well, I really don’t know the last demand 
she was going to make. I was in and out of there 
and I wasn’t with my wife all the time. 

Q@. You would see her every time you came in? 

A. That is right. 

@. And practically every time you came, that 
you were in Indio, the question of settlement was 
discussed, was it not? 

A. I don’t think every time. 

Q. All right. Now, getting back to this day 
of February 19th, 1948, when the settlement was 
finally effected, you stated that Mr. Cameron was 
rough, did I understand you? A. He was. 

Q. Now, in what respect was he rough? 

A. Well, I really couldn’t describe it, I guess. 
Come in there and he was tired of the settlement 
being delayed; he was sore. I was supposed to be 
back in Indio. 

@. In other words, he had refused to settle with 
your wife until you were ‘present, that is a fact, 
isn't it? 

A. No, I don’t really think that was the trouble. 
He had lost enough time on the case, he said, and 
he would get in trouble with the main office and 
he was about to lose his job. [192] | 

Q. Is that the way you express him as being 
rough ? 

A. Yes, and he was flying around. He was in 
quite a stir about it. 

Q. In other words, in answer to a question from 
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counsel you stated he was trying to rush matters, 
too, is that right? 

A. Well, it looked that way. 

Q. Will you please tell me why he was so rough 
and tried to rush you? He was going to pay every 
dollar she asked and was there with checks to do it. 

Mr. Carson: Isn’t that rather argumentative, 
your Honor? 

The Court: Yes. 

Mr. Baker: It might be argumentative. How 
long did your wife stay in the hospital after the 
time of settlement ? 

A. ‘T'wo or three weeks. J don’t know the date. 

@. You don’t know the date. Did you bring 


her back to Phoenix? AST airelk 
@. You were with her at that time? 
ww Baeht. 


@. When did she get back to Phoenix, do you 
[193] know? 

A. I believe we arrived in Phoenix on the 8th 
of March. 

@. Was she complaining of any pain when she 
got back to Phoenix ? 
Yes, she always complained then. 
What was her complaint of pain? 
Pardon me? 
What has been her complaint as to pain? 
Of the hurting of her leg. 
Of her leg? A. That is ieht 
Had she complained continuously ? 
What is right. 


POOP OP Ob 
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@. iver since she has been back? 

A. Qh, not as often, as often as she used to, but 
still does. 

Q. Now, when was the first time that she ever 
went to see a physician after she came back to 
Phoenix? 

A. I couldn’t swear to that truthfully. I don’t 
know. 

Q. You say you don’t know? 

A. I don’t know. 

Q. Were you in the Navy in 1943, in August? 

A. I was not in the Navy, but I don’t know, 
[194] I might have been out of town. I take on 
out of town jobs. 

Q. You were not in the Navy when she was 
taken to the hospital here, were you? 

Dee lediam t say Wiwas: 

Q. So you don’t know when she first went to 
a doctor, 1s that right? 

A. No. She might have told me about when 
she went and I forgot about it. 

Q. Do you know why she waited that long before 
she went to a doctor when she was in continuous 
pain? A. I don’t know. 

Q. You haven’t any reason for that at all? 

A. Well, one, she got enough of doctors for a 
while. 

@. Now, when did you first know that your wife 
had a fractured hip? 

A. JI believe that was after the first X-rays was 
taken. 
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@. After the first X-rays were taken? 
Nice 
And when was that, do you know? 
T can't give anv date on that one. 


No. [195] 
. Well, can you say approximately? 
A. No, I ean. 
Q. Well, it would have been somewhere mm Sep- 
tember, 1943? A. Well, I heard it here. 
Q. On the stand? 
A. The last two or three days. I didn’t pay any 


A 
A. 
Q. Can’t you give any date on that? 
A 


attention. J don’t know what it was. 

@. As far as you know, that is when it was, 
September, 1943? 

A. JI know it was after the first X-rays. 

Q. That was the first time you ever had taken 
your wife to a physician, and the first time vou 
knew her hip was fractured? 

eee tet is miclt. 

Q. After you discovered that her hip was frac- 
tured did you ever telephone or talk to Dr. Black- 
man? eeliat is right, 

@. When was that? A. That was after. 

Q. Would you say that was in October, 1943? 

A. I think that was. 

Q. You threatened to sue him for malpractice, 
didn’t you? A. I did not. [196] 

Q. You called him on long distance *phone, did 
you? A. Yes. 

Q. To Dr. Blackman? A. Yes, right. 
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Q. And you talked to him, did you? 


A. Yes. 

Q. Didn’t you at that time threaten to sue him? 
A. No. 

Q. What did you tell him? 

A. I told him he should be. 

Q. You told him he should be sued? 

A. That is right, I know. 

@. In other words, you didn’t say, ‘‘I am going 


to sue you,’’ but you said he should be sued, is that 
right? A. Yes. 

Q. And you charged him with malpractice, didn’t 
vou? ae Nowe 

Q. Well, you charged him with the blame for 
your wife’s condition, didn’t you? 

A. I haven’t said it yet. 

Q. You recited to him that she had to have an 
operation, didn’t you tell Dr. Blackman? [197] 

A. J told him about the operation that was go- 
ing to be performed. I didn’t know then they were 
going to perform the operation. 

@. You never filed any suit against Dr. Black- 
man ? 

Mr. Carson: We object to whether he filed a suit 
or whether he didn’t. 

The Court: Well, he said he had not. 

Mr. Baker: You didn’t attempt to, you never 
did? A. Pardon me? 

@. You never sued Dr. Blackman? 

Mr. Carson: I object to the question whether 
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he sued or whether he didn’t sue. The question has 
been asked and answered. 

The Court: He answered. He said he didn't. 

Mr. Baker: Now, did you at that time or any 
other time before this suit was filed. ever make any 
demand upon the Pacific Greyhound Lines on ac- 
count of vour wife? A. No. 

Mr. Carson: We object to that. It don’t make 
any difference. 

Mr. Baker: Well, that is important. 

The Court: Well, he answered. 

Mr. Baker: And the first request that was [198] 
ever made to the Pacific Greyhound Lines was when 


this suit was filed? A. Right. 
Q. This suit was filed on December 9, 1944, is 
that correct? A. I guess it is. 


Q. Why did you wait for that length of time to 
file the suit against the Greyhound Lines or make 
any demand upon them? 

A. Why eouldn’t I answer it this way? That 
I was out of town when it was filed and I didn’t 
file it. 

Q. And your suit was filed just two days before 
the statute of limitations ran. 

The Court: Well, he might not know that. 

Mr. Carson: He probably didn’t know what the 
statute of limitations was. 

The Court: We will suspend until 2 0’clock. Keep 
in mind the Court’s admonition. 

(Thereupon a recess was taken at 12 o’clock 
noon. ) 
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Two o’clock P. M. of the same day, all parties 
as heretofore noted by the Clerk’s record being pres- 
ent, the trial resumed as follows: [199] 

Jack Zane resumed the witness stand and testified 
further as follows: 

Cross Examination (Resumed) 
Nir: Baker: 

Q. Mr. Billar, will you give me the last question 
and answer ? 

(The last question and answer was read by 
the Reporter. ) 

Mr. Baker: Mr. Zane, referring to the time of 
the settlement that occurred on February 19th, hand- 
ing you Defendant’s Exhibit D in evidence, being 
a release in full. Is that your signature appended to 
that (handing document to witness) ? 


A. Right. 

Q. That is your signature, is it not? 

A. Yes. 

Q. Are those the signatures of the witnesses ? 

A. ee 

aly . Cameron was there and also Alpha R. 


Marcum was there when it was signed? 

A. Right. 

Q. Handing you Defendant’s Exhibit C, being 
a voucher or a check, together with a receipt and 
release payable to Zoa Zane and Jack Zane, her 
husband, in the Coachella Valley Hospital, [200] 
in the sum of $14,500.00. Is that your signature to 
the receipt and release on that? 

Mr. Carson: Is that fourteen thousand, five hun- 
dred, Mr. Baker? 
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Mr. Baker: $14,500.00. 
Right. 
Is that your signature also? A. Right. 
On the endorsement on the face? 
Right. 
ts that your signature on the back of it? 
Yes. I looked at all of them. 
I hand you Defendant’s Exhibit D in evi- 
dence, being a voucher or a check payable to Jack 
Zane and Zoa Zane, husband and wife, in the 
Coachella Valley Hospital, and Doctor W. H. 
Blackman, in the sum of $1,467.00. Is that your 
signature on the release and receipt part of that 
voucher ? ee Chat 1s rie lit. 

Q. Is that your receipt on the endorsement, or 
your signature, rather, on the endorsement ? 

A. Right. 

Q. Referring to Defendant’s Exhibit C, a check 
for $14,500.00. What was done with that [201] after 
it was delivered ? 

A. It was taken to the bank. 

Q. Who took it? A ldiee 

Q. And when did you take it to the bank? 

A. Well, it was three or four days. I wouldn’t 
make that exact because I don’t know. 

Q. So Mrs. Zane held that voucher in her pos- 
session for three or four days? 

A. Fora few days? 

Q. What bank did you take it to? 

A. It was the bank—I think it was the Bank 
of America. 


OPoroe pr 
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Q. Did you eash it or deposit it ? 

A. Deposited it. 

@. In whose name? A. Zoa Zane. 

Q. And how long did that money stay there? 

A. Well, it was a $500.00 deposit. The rest of 
it was made into Traveler’s Checks, or something, 
the same as that. It was returned to her and the 
check in the amount of $500.00 was left, and the 
balance was drawed out after we came to Phoenix. 

Q. So there was $500.00 deposited in the bank 
and the rest, you say, was in Traveler’s [202] 
Checks? 

A. It wasn’t Traveler’s Checks, but it was—— 

Q. (Interrupting): Caslner’s Checks? 

A. Right. 

Q. Something of that sort. Anyway, only $500.00 
was deposited in the bank at Indio? A. Right: 

Q. Iam handing you Defendant’s Exhibit D in 
evidence. That is a check for $1,467.00. What was 
done with that check after it was delivered to you? 

A. It was turned over to the hospital. 

Q. By you? 

A. No, I don’t think so. I think Mrs. Marcum 
picked it up. 

Q. You think Mrs. Marcum picked it up? 

A. I wouldn’t say for certain. I am pretty sure 
she did. 

Q. That was after you and your wife had signed 
it? A. hat istiieit. 

Q. That covered the hospital bill and the doctors’, 
did it not? A. Right. 
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Q. When you came back to Phoenix who [203] 
handled the money that was brought back with you? 

A. It was deposited in my wife’s name here in 
the bank ? 

Q. Who made the deposit? 

A. My wife did. 


Omeeeow didn’t do that yourself? A. No. 
Q. Do vou know the amount that she deposited 
there at that time? A. Ido not. 


Q. You are not familiar with it? A. No. 

Q. Deposited it in her name? A. Right. 

Q. Not subject to double check; I mean, it was 
not subject to your check ? A. No. 

Q. Solely subject to her check? 

A. "That is right. 

@. After the deposit was made. Are you fa- 
mihar with any of the expenditures made out of 
that fund? 

A. Oh, I can say a few but not call them off. 

Q. Idon’t know whether you know about this, but 
to save time of putting you back on the stand, [204] 
and I don’t know what Mrs. Zane will testify. She 
may testify she does not know about this. Mark 
these two for identification, please, each one sepa- 
rate. 

(The documents were marked as Defendant’s 
Exhibits K and L for identification. ) 


Mr. Baker: I am handing you this Exhibit 
marked K for identification payable to Cash, dated 
April 14th, 1948, $1,900.00. 

A. Yes, I remember that. 
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Q. What was that for? 

A. That was for bonds. 

@. You still got the bonds? 

A. I would not say as to that. 

@. Do you know whether or not? 

A. I don’t. 

Q. Do you know whether thev have been cashed 
in? Awe con Tt: 

Q. That was for bonds? 

A. That is right. 

Q. For Defense Bonds? A. Yes. 

Q. Did you buy them yourself ? 

A. No, not those. 

Q. You didn’t buy these, is that right? [205] 

A. Well, there is some there that I did. This 


is Woolworth. 

Q. This is not Woolworth, this is to Cash and no 
endorsement on the check. Apparently it was cashed 
right there at the bank by whomever it was cashed. 

A. Well, they were paid at the bank that we 
bought the bonds. 

Q. April 14th, 1943? A. Yes. 

Q. You didn’t handle it yourself? 

A. Not that one. 

Q. You don’t know what became of the bonds 
ov where they are now? 

A. No; none of my business. 

Q. All right. I hand you Defendant’s Exhibit 
L marked for identification, being a check dated 
February Ist, 1944, in the sum of $107.50 payable 
to Wesley Bolin, J of P. Do you know about that? 
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A. Yes. 

Q. What was that for? A. Speeding. 

Q. For speeding, and whose fine was it, yours or 
your wife’s? A. It was mine. [206] 

Q. That was your fine. You paid a fine of $107.50, 
is that correct? A. That is right. 

Q. Or, rather, your wife paid your fine? 

A. No. 

Q. That is her check, is it not? 

A. That is right. I! paid my own fine. 

Q. I hand vou a check—do you know George R. 


E. Milligan ? 

A. I believe he runs a brake shop down here. 

Q. This was cashed in Los Angeles. Do you know 
anything about that? Maybe that is a brake shop 
in Los Angeles. I don’t know, I am just wondering. 

A. Well, I heard her talk of him. 

Q. You are not familiar with that check, though. 
Here is a check payable to Daniel’s, $25.25. Do you 
know anything about that? A. No. 

Q. You don’t know anything about that? 

A. My wife never come asked me every time she 
wanted to write a check. 

Q. There is another check for Daniel’s, $318.75. 
Do you know anything about that? eeCS. 
What is that? 

I drew that myself. 

Signed by her? A. Yes. 
Zoa Zane? y A. Right. 

And that is dated May 12th, 1943? 
iuiiatets: rent. 


>OOOPS 
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Mr. Baker: I will mark this for identification. 
(The document was marked as Defendant’s 
Exhibit M for identification. ) 


Mr. Baker: The questions I have just asked you 
refer to Devendant’s Exhibit M marked for identifi- 
cation. What does that check represent ? 

A. I don’t know. 

Q. I thought you said you did know about that 
eheck to Daniel’s? 

A. J did. $318.00. I thought that was another 
one for $18.75. 


Q. No, $318.75. A. I see it now. 
Q. Do you know about that? A. Ido. 
Q. What is that? A. $3818.75. [208] 


Q. I know, what does that represent; what does 
it represent in the way of a purchase ? 

A. I got the money off my wife and made a pur- 
chase myself. 

(). What did you purchase with it? 

A. A ring and a watch. 

Q. In other words, that is the Daniel’s Jewelry 
Company, you purchased a ring and a watch? 

Ae What is right. 

Q. You got the money from your wife, is that 
correct ? A. ‘Thawigment. 

Q. Here is a check for $850.00 payable to Henry 
Krakower. It says, ‘‘Pd. full LaS. sedan.’’? Do you 
know anything about that check? A. Yes. 

Mr. Carson: Your Honor, aren’t they going into 
something that they heard afterwards that has no 
relation to the question of tender at all? 
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The Court: I don’t think so. 
Mr. Baker: Mark this for identification, please. 
He has identified it. 
(This document was marked as Defendant’s 
Exhibit N for identification. ) 


Mr. Baker: The check that I have just described 
to you as Defendant’s Exhibit N marked [209] for 
identification, being a check dated August 13th, 1948, 
in the sum of $850.00 payable to Henry Kra- 
kower 

Mr. Stahl (Interrupting): If the Court please, 
wouldn’t the proper way be to identify the checks 
and then offer them, rather than reading them be- 
fore they are admitted ? 

Mr. Baker: Possibly so. I was just trving to 


save time. The reason [I didn’t want to mark them 
for identification is, he can’t identify them. That 
is the only reason I am doing that. That check, vou 
know about it, do vou? 

A. That is when she bought her ear. 

Q. That represents the purchase of a car? 

A. Yes. 

Mr. Stahl: What was the date of that check? 

Mr. Baker: August 13th, 1943. Is Snirr the man 
you bought the house from? A. Right. 

Q. You also bought furniture from him? 

Ae raent. 

Q. This check represents what you paid him for 
the furniture, is that right? 

Pema is right. 

Mr. Baker: Mark this for identification, please. 


256 Pacific Greyhound Lines vs. 


(Testimony of Jack Zane.) 
(The document was marked as Defendant’s 
Exhibit O for identification. ) 


My. Baker: Do you know anything about the J. 
EH. Dunean—I will hand you this and ask if you know 
anvyunng avout that? mn. NG: 


@. You don’t know anything about it. Do you 
know anything about this check ? A. No. 

Q. You don’t know anything about that. Do you 
know anything about this check ? A. Yes 

Mr. Baker: We will mark this for identification. 

A. I bought bonds with that. 

Mr. Baker: All right. 

(The document was marked as Defendant’s 
Exhibit P for identification. ) 


Mr. Baker: Defendant’s Exhibit P for identifi- 
cation which I am handing you, what does that rep- 
resent ? A. Bonds bought at Woolworth’s. 

Q. You bought Defense Bonds with this? 

A. Yes. 

@. Do you still have them? 

A. Idon’t know. It is something that don’t [211] 
belong to me, I am not even interested in it. 

Mr. Carson: Mr. Baker, Dr. Palmer is here, 
could I put him on the stand? 

Mr. Baker: Wait a minute, it won’t take me 
very long. Do you know anything about this check? 

A. Yes. 

Myr. Baker: Mark this for identification, please. 

(The document was marked as Defendant’s 
Exhibit Q for identification. ) 
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Mr. Baker: Defendant’s Exhibit Q represents 
what? 

A. That was paid for a washing machine? 

@. For a washing machine. Do you know any- 
thing about this check? A. Yes. 

(The document was marked as Defendant’s 
(Exhibit R. for identification. ) 


Mr. Baker: Defendant’s Exhibit R is a check 
representing what? 
A. Furniture bought at the Barrows Furniture 


Company. 
Q. That isin addition to the furniture purchased 
from Snirr? A. Yes. [212] 


Q. Do you know anything about this check pay- 
able to you, Jack Zane? 

A. IJ don’t recall it, what it was for. 

Q. You don’t remember anything about that 
check ? A. No, I don’t. 

Q. Do you know anything about this check pay- 
able to Ed Rudolph? 

A. Could not be positive, no. 

Q. You are not sure about that? Do you know 
anything about this check I am handing you pay- 
able to Daniel’s? A. No. 

Q. You don’t know anything about that? Do 
you know anything about this check I am handing 
you payable to Jack Zane? 

A. No, I don't know, not for what it is for. 

Q. Do you know anything about this check pay- 
able to Daniel’s? Aa Now iecont 
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Q. Do you know anything about this check pay- 
able to C. P. Stephens? 

A. Well, a lot of these checks were made while 
I wasn't here. How am I going to know what they 
eczema: ? [2034 

Q. Jam asking you. L am not arguing with you 
about it. Do you know anything about this check 
payable to C. M. Ramsey ? A. No. 

@. Do vou know anything about this check pay- 
able to John Patrick Reilly? 

A. Yes. I think that was made when I made an 
emergency leave home. This work was done on the 
Cait: 

Mr. Baker: Mark that for identification, please. 

(The document was marked as Defendant’s 
Exhibit S for identification. ) 


Mr. Baker: Defendant’s Exhibit S represents 
what, did vou say, a check payable to John Patrick 
Reilly ? A. That was done on the car. 

Q. Do you know anything about this check pay- 
able to M. R. Brown ? A. Yes. 

Myr. Baker: Mark this for identification, please. 

(The document was marked as Defendant’s 
Exhibit T for identification.) 


Mr. Baker: Defendant’s Exhibit T for identifica- 
tion represents what? [214] 

A. That is a payment for a Ford coupe. 

@. <A payment for a Ford coupe? 

A. 1926 Ford coupe. It says there, ‘* Payment 
in full for Ford coupe.”’ 
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Mr. Baker: Do you wish to put the doctor on 
now? I am not through cross examining. I am 
through with this end of it. 

Mr. Carson: Yes. 

(Thereupon the witness was temporarily 
excused. ) 


DOCTOR CHARLES B. PALMER 


was called as a witness on behalf of the Plaintiffs, 
and being first dulv sworn, testified as follows: 


Divect Examination 
By Mr. Carson: 


Q. Your name? 

A. Charles B. Palmer. 

Mr. Carson: Are his qualifications admitted ? 

Mr. Baker: Yes. 

Mr. Carson: You practice medicine and surgery 
here, Doctor? 

A. Yes. 

Q. Mrs. Zane, this lady right here, did you ever 
meet her, Doctor, or have occasion to [215] examine 
her, Mrs. Zoa Zane? A. Yes, sir, 

Q. Do you know when that was or about what 
time? 

A. Well, somewhere in October, 1944, and two or 
three times since. 

Q. Do you remember why she came to see you, 
or on what occasion ? 

A. Yes, she came to see me regarding an injury 
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that she had sustained, if I remember rightly, in 
December, 1942, and the—her person and her con- 
dition at the time that she came to sce me; that is, 
the fall of 1944. 

O. She came to see you in regard to an examina- 
tion to see about whether she could bear children or 
not, or something to that effect ? 

Mr. Baker: Oh, we object. That is leading and 
suggestive. 

The Court: Yes. 

Mr. Carson: Doctor, you made an examination 
of her did you? 

hy) Wes, sir. 

Q@. At that time did she show you some X-rays? 

ie Nes) sir. 

Q. Now, I am—this is Plaintiffs’ Exhibit [216] 
B in evidence. You look at that, Doctor, do you 
remember that ? 

A. Well, I couldn’t say whether this is the one, 
but I have seen similar ones. I should think that 
this is probably it. 

Q. Plaintiffs’ Exhibit 3, was that also shown to 
you at that time? 

A. Well, I think that these are the pictures. 

Q. Doctor, do you know what those X-ray pic- 
tures indicate? Will you look at these X-ray pic- 
tures and see what they indicate? 

A. Yes, sir. Both pictures are—well, this pic- 
ture is a picture of the pelvis of this individual. and 
it shows an injury to the right femur; also shows 
the left femur which apparently is normal. The 
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right femur, my interpretation of it is, that there 
has been a fracture of the neck of the femur, the 
right femur, and it is now un-united. I could not 
tell on that about it being un-united, but I know 
that from my examination. Also, there are certain 
ehanges in the shaft of the right femur which I 
think are—go along with an injury to the neck of 
the femur. 

This can easily be seen by comparing the normal 
left femur with the abnormal right femur. [217] 
The fracture is through the external portion of the 
neck of the femur and also imvolves a little bit of 
the upper end of the femur or tligh-bone. 

Q. Now, the interpretation of the other X-ray, 
Doctor. 

A. ‘The other X-ray looks to be a different view 
of the right femur showing the site of the fracture 
of the right femur through the outer portion of the 
neck of the femur. It also appears that it has— 
shaft of the femur has not united with the head of 
the femur. Do vou want me to tell you a little 
more about this? 

Q. Yes, go right ahead. 

A. Of course, I knew at that time that she had 
been operated on, and as I understand, the object 
of that operation was to bring the two fragments 
close together by the implant of bone from another 
part of her bony skeleton in order to make this 
femur a continuous bone so there would not be a 
false joint, an extra false joint there. 
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Q. Doctor, did you make any further examina- 
tions—did you make an examination of Mrs. 


A. (Interrupting): Yes, I made an examina- 
tion of her whole body, you might say. 

1). Dic you make a vaginal examination? [218] 

A. Yes, including a vaginal examination. 

@. Will you tell what you found? 

A. Well, I found that she was a pretty healthy 
woman from examination, which includes the past 
history. I found that she was the mother of two 
children. I questioned her to find out if her marital 
relations were all right—— 

Mr. Baker (Interrupting): Oh, we object to 
that, if the court please, purely hearsay. 

Mr. Carson: Your Honor, it is a question of 
damages. We allege that she can’t have children 
and she can’t be a normal wife. That was one of the 
purposes of the examination. 

The Court: What do you mean by ‘‘martial rela- 
tions?’’ That covers a good many things. 

Mr. Carson: I beg your pardon? 

The Court: I say, what does it mean when he 
says *“‘marital relations?’’ It covers a good many 
things. 

Mr. Carson: What do you mean, Doctor, when 
you say 

A. (Interrupting): Well, she wanted to know 
if she could have children. That is the gist of the 
whole matter. I asked her, well, could 

Mr. Baker (Interrupting): I object to [219] 
what he asked her, the conversation. 
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Mr. Carson: Listen, you mean to say the doctor 
can’t ask questions on examination for—imake an 
examination? Your Honor 

The Court (Interrupting): Oh, keep still. What 
did you tell him—— 

Mr. Baker (Interrupting): What did he tell 
her? 

The Court: I say, what did you tell her about 
having children? She wanted to know if she could 
have children? 

The Witness: Yes. 

The Court: What did you tell her? 

A. I told her I didn’t know, that I would have 
to find out what the difficulty was, by having inter- 


course, and so forth, and also whether her female 
sexual organs were competent to go on and have 
children. I drew my conclusions from my exami- 
nation and what I asked her. 

Mr. Carson: What were your conclusions, 
Doctor? 

A. Huh? 

Q. What were vour conclusions ? 

A. Well, my conclusion was that she had a 
moderate retroflection of the uterus and that proba- 
bly she would have difficulty in carrying a child 
[220] with such disability in her leg, and that sort 
of thing, because it is pretty hard for a woman to 
have a baby when she is handicapped by any such 
thing as that, but I told her that I thought the only 
way absolutely known was by a trial, but she said 
that she had 
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Mr. Baker (Interrupting): We object to what 
she told him, if the Court please. 

The Court: All right. 

Mr. Carson: What was the Court’s ruling? 

rue Court: sustained. 

Mr. Carson: Doctor, from your examination did 
you come to any conclusion as to whether or not 
she could wear an artificial hmb? 

A. Well, with a false joint in the hip it would 
be very much more difficult to wear an artificial limb 
than it would be if you just had a false jomt with- 
out an amputation below it. 

Q. Doctor, assume that this hip here is fractured 
as you found, what about weight bearing as apphed 
to wearing an artificial limb, as to weight bearing— 
weight ? 

A. What was the question ? 

Q. As to wearing an artificial limb? 

Mr. Baker: Oh, he already asked him that, if 
the Court please. He has answered. [221] 

The Court: Read the question. 

(The question was read by the Reporter.) 


The Court: If you can’t answer, just say so. 

A. I don’t think I ean. 

Mr. Carson: Well, Doctor, what about weight 
bearing with a fractured limb, that is, bearing 
weight on an artificial imb, can you tell us some- 
thing about that? 

A. Well, if your hip is all right and unfractured, 
it would be much stronger than a hip that was frae- 
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tured with an un-united condition as the point of 
the fracture. 

Q. In other words, with a fractured hip it would 
be rather hard to bear any weight on an artificial 
limb, isn’t that right? 

Mr. Baker: That is leading and suggestive, if 
the Court please. 

The Court: Yes. 

Mr. Carson: Doctor, state if you can, the diffi- 
eulty in wearing an artificial limb with a fractured 
hip? 

My. Baker: I think that has been asked and 
answered; asked him his opinion. 

The Court: Go ahead and answer it; answer 
the question. [222] 

Mr. Carson: Where there is a dis-united joint? 

A. When you have a fractured base or an arti- 
ficial limb you would have to increase the mobility 
and it would have a tendency to ride up over the 
joint where it should be—where the joint shoud 
hold it firmly, because all the body weight above 
would come down and it would sag down and you 
don’t want any sagging down there. That is why 
you have a bone there, to keep it rigid. 

Mr. Carson: That is all. 


Cross-Examination 
By Mr. Baker: 


Q. What date did you make your examination, 
Doctor; what date did you make your examination? 
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A. Well, I would say that it was in October, 
1944. 

Q. October, 1944? A. Yes, sir. 

Q. That is, this past fall? A. Yes, sir. 

Q. What date were those X-rays made that you 
have in your hand? 

A. Well, these are 1945—no, I don’t know 
whether it is or not. 

Mr. Carson: Let me see the date. [223] 

The Witness: Just a minute, I will tell you. 
‘These were made June 13th, 1944. 

Mr. Baker: June, 1944? 

A. Yes, sir. 

Mr. Baker: That is all. 

A. And this one was made June 18th, 1944. 

Mr. Baker: That is all. 

Mr. Carson: That is all. 

(The witness was excused.) 


—— $$ 


JACK ZANE 


resumed the matics stand and testified further as 
follows: 


Cross-Examination—(Resumed ) 


By Mr. Baker: 


Q. Who is Clara Zane? A. Sister-in-law. 
Q. Your sister-in-law ? A. Yes. 
Q. Married to your brother? A. Right. 
(). Has been employed in your house? 
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A. She used to be. 
Q. She used to be, in what capacity ? 
A. She kept house for the wife there for a while. 
Mr. Baker: I think that is all. [224] 


Re-Direct Examination 
By My. Carson: 


Q. Jack you paid your sister-in-law—that last 
question that was asked, was that while you were 
in the Navy you hired somebody to come there and 
work for your wife? 

A. Well, that was before and after, too. 

Q. Now, Mr. Baker has asked you a question, 
Mr. Zane, about a conversation, that you called Dr. 
Blackman in, I think in the fall—sometime in 
October, 1948. Do you remember why you called 
over there 


why you e¢alled him at Indio? 

A. Yes, I called him in regards to some X-rays. 

@. What did you ask him about that? 

A. If he had them. 

Q. What did he say? 

A. He said if he had them—he said he didn’t 
have them and if he had them I couldn’t get them 
because it was his property. 

@. You wanted to know if some X-rays had been 
taken of that hip? A. That is right. 

Mr. Carson: I think that is all. 

(Thereupon the witness was excused.) [225] 
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resumed the witness stand and testified further as 
follows: 


Re-Cross Examination—(Resumed ) 
By Mr. Baker: 


Q. Mus. Zane, I am handing you Defendant’s 
Exhibit M for identification, being a check. Do 
you know of that check? A. Yes, I do. 

Q. You executed that check, did you? 

A. Yes. 

@. And it is payable to Daniel’s? 

A. Yes, that is right. 

Q. What was the purpose of it? 
A. I bought myself and my husband a wrist 


Mr. Baker: I offer this in evidence. 
Mr. Stahl: What date was that? 
Mr. Baker: August 12th, 1943. 
Mr. Stahl: No objection. 
(The document was received as Defendant’s 
Exhibit M in evidence.) 
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DEFENDANT’S EXHIBIT M 
Phoenix, Arizona, Aug. 12, 1943 No. 3 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Daniels - - - - - $318.75 
Three Hundred, Highteen and 75/100 - Dollars 
ZOA ZANE 
1722 W. Tonto 


[Initialed in pencil]: OK Sid 


[Stamped on Back of Check]: 
Pay to the Order of First National Bank of 
Arizona, Head Office, Phoenix 340, Jewelry Com- 


pany. 


Mr. Baker: I hand you a check, Defendant’s 
Exhibit K marked for identification, in the sum of 
$1,900.00 Do you know of that check? 

Yes, sir. 

That was payable to Cash, was it? [226] 
Yes. 

And what was done with that money ? 

Well, some bonds were bought with it. 
Where are those bonds? 

I still have some of them. 

How much were they? 

I don’t know whether the ones I have were 
bought on this day or some later day. 


oe ee 
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Q. How many dollars worth of bonds do you 
have now at the present time? 
A. Oh, I think I have two $1,000.00 bonds. 
Q. Two $1,000.00 bonds? & Wes. 
Q. You never cashed? A. No. 
Mi. Baker: We offer this in evidence. 
Mr. Stahl: What was the date of that? 
Mr. Baker: August 14th, 1948. 
(The document was received in evidence as 
Defendant's Exhibit K.) 


DEFENDANT'S EXHIBIT K 
Phoenix, Arizona, April 14, 1943 No. 6 


ie Head Office Cit 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Cash - - - - - $1900.00 
One Thousand and Nine Hundred - - Dollars 
LOA ZANE 


The Witness: That was April, wasn’t it? 

Mr. Baker: You are right. It was April 14th— 
excuse me. JI hand you Defendant’s Exhibit L 
marked for identification, a check payable to Wes- 
ley Bolin. Do you know about that check? 

A. Yes. [227] 

Q. What was that for? 

A. Jack got picked up for speeding. 


Zoa H. Zane and Jach Zane 27a 


(Testimony of Zoa H. Zane.) 

Q. That check was for the sum of $107.50, is 
that right ? A. Yes. 

Q. Dated February 1, 1944, is that correct? 

A. Yes. 

Mr. Baker: We offer that in evidence. 


DEFENDANT’S EXHIBIT L 
Phoenix, Arizona, Feb. 1, 1944 No. 7 


91-1 Head Office 91-1 
Washington at First Avenue 
Fivst National Bank of Arizona 


Pay to the Order of Wesley Bohn, J. of P. - $107.50 
One Hundred and Seven and 50/100 - - Dollars 
ZOA ZANE 


[Stamped on Back of Check]: 
Pay to First National Bank of Arizona, Phoenix, 
Arizona, on Order Wesley Bohn, Justice of the 
Peace, West Phoenix Precinct. 


Mr. Stahl: I don’t have any particular objec- 
tion, however, if the Court please, I think the alle- 
gations of our complaint in reference to tender were 
simply to the effect that prior to discovery of this 
injury she spent a portion of this money and it was 
necessary for her to spend some of it in connection 
with that, in connection with her injuries, and that 
she was unable to tender. Whether it is material 
to go into all of these matters to show how she spent 
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all of this money, except she spent an amount that 
she could not be able to make a tender of $14,500.00. 

The Court: It is hard to know where to draw 
the line. 

Mr. Stahl: Of course, in addition to that, in the 
matter of tender, Your Honor, it was held that it 
was really unnecessary in a ease of this kind. For 
instance, in the Peterson case decided [228] in the 
Supreme Court here, it was stated there was no 
tender required in a case of this nature only in the 
case of fraud. 

The Court: You have alleged it here for your 
purpose, now Mr. Baker ean go ahead and try his 
case the way he wants to. 

Mr. Baker: I hand you Defendant’s Exhibit N 
marked for identification, being a check dated An- 
gust 13th, 1943, payable to Henry Krakower, in the 
sum of $850.00. Do you know anything about that? 


A. Yes. 

@. What was that for? 

A. This was for the LaSalle. 

Q. LaSalle automobile? A. Yes. 
Q. A new one? A. No. 

Q. Second-hand one? A. Yes, sir. 
M 


r. Baker: Mark that in evidence. 
(The document was marked as Defendant’s 
Exhibit N in evidence.) 
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DEFENDANT’S EXHIBIT N 
Phoenix, Arizona, Aug. 13, 1948 No. 5 


ile Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Henry Krakower - - $850.00 
Eight Hundred and Fifty and no/100 - Dollars 
ZOA ZANE 


[Written in margin]: Pd. full LaS. Sedan. 


[Endorsed on back]: Henry Krakower. 


Mr. Stahl: What date? 

Mr. Baker: August 18th, 1943. I hand you 
Defendant’s Exhibit O marked for identification, 
[229] being a check dated August—well, just Au- 
gust is all—194— I don’t know, it has no date on 
it. Do you know that check ? 

A. Yes. 

Q. That was for the furniture that you paid to 
Mr. Snirr whom you bought your house from? 

Yes. 

In the sum of $650.00? A. Yes. 

You bought the house and also the furniture ? 
It was listed together as one price. 

Mr. Baker: I offer that in evidence. Do you 
know what date that is? 

A. I think that is supposed to be August the 2nd. 

Mr. Baker: You think August the 2nd? 


> OOo > 
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A. Yes, August Ist or 2nd. 
Q. 19432 A. Yes. 
Mr. Stahl: And the amount? 
Mr. Baker: $650.00. 
Mr. Stahl: No objection. 
(The document was marked as Defendant’s 
Exhibit O in evidenee.) 


Mr. Baker: I hand you Defendant’s Exhibit 
[230] P marked for identification. Do you know 
that check? 


Yes, sir. 

That was to Woolworths? A. Yes. 
That was for bonds? A. Yes. 

In the sum of $975.00? Uv) Nees 


Do you .have those bonds, or do you know? 
I may have some of them. 
r. Baker: We offer this in evidence. 

(The document was marked as Defendant’s 
lixhibit P in evidence.) 


Be POOflS > 


DEFENDANT’S EXHIBIT P 
Phoenix, Arizona, Sept. 17, 1943 No. 8 


91-1 Head Office 91-1 
Washington at First Avenne 
First National Bank of Arizona 


Pay to the Order of F. W. Woolworth - $975.00 
Nine Hundred and Seventy Five - - - Dollars 
ZOA ZANE 


[Endorsed on Back]: F. W. Woolworth— 
Juanita Crouch. Bonds 
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Mr. Baker: Defendant’s Exhibit Q marked for 
identification, being a check dated December 20th, 
1944, payable to Mrs. B. B. Henry, in the sum of 
$87.00, what is that, Mrs. Zane? 

A. That was for a washing machine. 

Q. That was for a washing machine? 

A. Yes. 

Mr. Baker: Unless you want that in evidence, 
I am not interested in the washing machine. 

Mr. Carson: They are hard to get hold of, Mr. 
Baker. 

Mr. Baker: I am not offering this in [231] evi- 
dence. Handing you Defendant’s Exhibit Number 
T for identification, being a check dated April 23rd 
—is that 1943? 

Eva O4D. 

Q. 19452 A. Yes. 

Q. Payable to M. R. Brown, in the sum of 
$385.00. What was that for? 

A. V-8 coupe. 

Q. Another automobile? A es. 

Mr. Stahl: What was the date? 

Mr. Baker: April 23rd, 1945, payable to M. R. 
Brown in the sum of $385.00. 

(The document was marked as Defendant’s 
Exhibit T in evidence. ) 
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DEFENDANT’S EXHIBIT T 
Phoenix, Arizona, April 238, 1945 No. 5 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of M. R. Brown - - - $385.00 
Three Hundred and Eighty-Five - - - Dollars 
ZOA ZANE 


Full payment on 86 V-8 Coupe. 
[ Endorsed on Back]: Malwin R. Brown 


Mr. Baker: I hand you Defendant’s Exhibit 8 
marked for identification, being a check dated Jan- 
uary 14th, 1945, payable to John Patrick Reilly in 
the sum of $73.15. What was that for? 

A. For mechanical work. 

Q. On an automobile? A. Yes. 

Mr. Baker: We offer that in evidence. 

(The document was marked as Defendant’s 
Exhibit S in evidenee. ) 
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DEFENDANT’S EXHIBIT §$ 
Phoenix, Arizona, Jan. 14, 1945 No, 21 


91-1 Head Office Otel 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of John Patrick Reilly - $73.15 
Seventy-Three and 15/100 - - - - - Dollars 
ZOA ZANE 


[Endorsed on back]: John Patrick Reilly. 


Mr. Baker: JI hand vou Defendant’s Exhibit R 
for identification, being a check dated October 11th, 
1943, payable to Barrows Furniture Company, in 
the sum of $200.00. That was for furniture ? 

A. Yes. 

Mr. Baker: I offer that in evidence. 

(The document was received and marked as 
Defendant’s Exhibit R in evidenee.) 


Mr. Baker: Is this check I am handing you 
for Miligan and Company, is that for your arti- 
ficial limb, in Los Angeles? A. Yes. 

Q. $275.00 you paid for that? rae LER 

Q. You stated that you didn’t see a doctor after 
you returned to Phoenix until August of 1943, when 
you went to Dr. Ryerson? A. Vhatstricin. 

Q. I hand you a check dated March 24th, 1943, 
payable to P. M. Ryerson, and ask you to look at 
that please. A. Yes, I remember that. 
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Q. Was that in payment for his services? 

A. Not to me, to the baby. He had gatherings 
in his head. 

Q. Thatewas for thembaby, not for you. 1 [23am 
hand vou a cheek payable to Daniel’s in the sum 
of $25.25. Do you know about that check ? 

A. Oh, it was probably for Mother’s Day ‘pres- 
ent. It was around that time. 

Q. For jewelry? A. Probably. 

Mr. Baker: We offer this in evidence. 

Mr. Stahl: No objection. 

(The document was marked as Defendant’s 
Exhibit Q in evidence.) 


DEFENDANT’S EHIBIT U 
Phoenix, Arizona, May 6, 1943 No. 9 


91-1 Head Office 91-1 
Washington at First Avenue 
Hirst National Bank of Arizona 


Pay to the Order of Damiels - - - = = (2pn5 
Twenty-five and 25/00 - - - - - - - Dollars 
ZOA ZANE 


[Initialed in pencil]: OK SHS #30207—Cash. 
192) i Portland 


[Stamped on back of check:] 
Pay to the Order of First National Bank of 
Arizona, Head Office, Phoenix 340, Daniels Jewelry 
Company. 
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Mr. Baker: This check I hand you for $4,300.00, 
TI presume, was in payment for your house, is that 
CORTECH? 


i Nese 
Q. That is the time you purchased the house, 
on August 2nd, 1943? As Yes: 


Q. For $4,300.00? 

A. Well, it was listed with the furniture in- 
cluded, which made it $4,950.00. 

Q. I hand you a check pavable to J. E. Dunean. 
JT will ask, who is J. E. Dunean? 

A. Well, I bought a sewing machine from them. 

Q. A sewing machine? A. Yes. [234] 

Mr. Baker: I am not interested in sewing ma- 
chines. I hand you a check dated September 2nd, 
ioe was that pavable to? I caht quite 


make it out. A. .Mirs.W. T.. Briunlow. 
Q. What was that check for? A. Itwasa 
loan. 


Q. You loaned her the sum of $400.00, is that 
correct? A. Yes. 

Q. With this check? A eves) 

Q. Who is she? A. She was a friend. 

Mr. Baker: We offer this in evidence. 

Mr. Stahl: What is the date of that? 

Mr. Baker: September 2nd, 1948, payable to 
Mrs. W. T. Brunlow, $400.00, which she says is a 
loan. 

(The document was marked as Defendant’s 
V in evidence.) 
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DEFENDANT’S EXHIBIT V 
Phoenix, Arizona, Sept. 2, 1943 No. 20 
91-1 Head Office 91-1 


wr 


Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Mrs. W. T. Brunlow - $400.00 
Four Hundred and no/00 - - - - - - Dollars 
ZOA ZANE 


[Endorsed on back]: Credited to Account of W. 
T. Brunlow, First National Bank of Arizona 2, 
Phoenix, Arizona. Showalter, Teller. 


Mr. Baker: Handing you a check payable to 
Jack Zane, dated November 22nd, 1943. Do you 
know anything about that? 

A. No, I don’t recall what it was for. To pav 
some bills, I suppose. It was while I was in bed 
at the time. [235] 

Q. This was payable to Jack Zane in the sum 
of $300.00 2 A. Yes. 

@. You can’t recall the purpose? 

A. The purpose it was put to, no. 

Mr. Baker: We offer it in evidence for what 
it is worth. 

Mr. Stahl: The check is dated the 22nd of No- 
vember. 

(The document was received as Defendant’s 
Exhibit W in evidenee. ) 
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DEFENDANT’S EXHIBIT W 
Phoenix, Arizona, Nov. 22, 1943 No. 13 


ie Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Jack Zane - - - - $800.00 
itiecmumidred and no/00 - = = = = Pollars 
ZOA ZANE 


[Endorsed on back]: Jack Zane. 


Mr. Baker: A check payable to Ed Rudolph in 
the sum of $50.00. Do you know anything about 
that ? 

A. Yes. 

Q. What.is that? 

A. A paint job on the LaSalle. 

Q. A paint job on the LaSalle? A. Yes. 

Mr. Baker: We offer that in evidence, dated 
December 1, 1943, payable to Ed Rudolph, $50.00. 

(The document was received as Defendant’s 
Exhibit X in evidence. ) 


282 Pacific Greyhound Innes vs. 
(Testimony of Zoa H. Zane.) 

DEFENDAN'T’S EXHIBIT X 
Phoenix, Arizona, Dec. 1, 1943 No. 18 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Ed Rudolph - - - - $50.00 
Fifty and no/00 - - - - - - - Dollars 
ZOA ZANE 


[ Endorsed on back]: Pay to First National Bank 
of Arizona, Phoenix, Arizona, or Order. Edw. 
Rudolph. 


Mr. Baker: Here is another check to Daniel’s. 
Do you know anything about that check ? 

A. No, I don’t recall what that is for. [236] 

@. Well, that is a jewelry firm—store, is that 
right? A. Yes. 

Mr. Baker: We offer this in evidence. 

A. They also do repair work and sell dishes and 
furniture or silverware. 

Mr. Baker: Dated December 23rd, 1948, pay- 
able to Daniel’s, in the sum of $15.00. 

(The document was received as Defendant’s 
Exhibit Y in evidence. ) 
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DEFENDANT’S EXHIBIT Y 
Phoenix, Arizona, Dec. 23, 1943 No. 18 


Oil Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Daniels - - - - $15.00 
iimecmmamaeno/00O - - - = =~ -" Dollars 
ZOA ZANE 


[Endorsed on back of check:] 
Pay to the Order of First National Bank of 
Arizona, Head Office, Phoenix 340, Daniels Jewelry 
Company. 


Mr. Baker: Here is another check to Jack Zane. 
Do you know what that was for? 


A. No. 

Oe Siti? io ING, 

Q. That is payable to vour husband in the sum 
of $45.00, is it? A. Yes. 


Mr. Baker: We offer this in evidence, a check 
dated March 6, 1944, to Jack Zane, $45.00. That 
is while you were still in the Indio—no, that was 
after you returned, excuse me. 

(Thereupon the document was received as 
Defendant’s Exhibit Z in evidence.) 
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DEFENDANT’S EXHIBIT Z 
Phoenix, Arizona, Mar. 6, 1944 No. 22 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Jack Zane - - - $45.00 
Forty-Five and no/00 - - - - - Dollars 
ZOA ZANE 


[Endorsed on back]: Jack Zane. 


—— ed 


Mr. Baker: Here is another check on Daniel’s 
in the sum of $63.00. Do you know what that is? 

A. No, I don’t recall. 

Q. Dated August 9th, 1944. That is the date, 
isn’t it (showing document to witness) ? 

A. Yes. 

@. And that is the Daniel’s store down here at 
Phoenix? A. Yes. 

Mr. Baker: We offer that in evidence. 

(The document was received and marked De- 
fendant’s Exhibit AB in evidence.) 
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DEFENDANT’S EXHIBIT AB 
Poemixee Tizona, Aug, 9) 1944 No. 4 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of Daniels - - - - $63.00 
Sixty-three and no/00 - - - - - Dollars 
ZOA ZANE 


[Stamped on back of check: ] 
Pay to the Order of First National Bank of 
Arizona, Head Office, Phoenix 340, Daniels Jewelry 
Company. 


Mr. Baker: Here is a check payable to C. P. 
Stephens in the sum of £259.63. Do you know that 
check ? 

A. Yes, I sold the LaSalle and bought a Ford 
from him. 

Q. So that is still another car involved? 

A. Yes, but I sold the LaSalle before I bought 


Q. That was the difference you paid? 
A. No, that was what I paid. 


Q. For the Ford? A. Yes. 
Q. Well, you sold the LaSalle and then bought 
the Ford, is that what you did? A. Yes. 


Mr. Baker: We offer this in evidence. [238] 
(The document was received and marked as 
Defendant’s Exhibit AC in evidence.) 
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DEFENDANT’S EXHIBIT AC 
Phoenix, Arizona, Aug. 17, 1944 No. 4 


91-1 Head Office 91-1 
Washington at First Avenue 
First National Bank of Arizona 


Pay to the Order of C. P. Stephens - - $259.36 
Two Hundred, Fifty-nine and 36/00 - - Dollars 
LOA ZANE 


[Stamped on back of check:] 
Pay to the Order of the Valley National Bank, 
Phoenix, Arizona, for Deposit to the Credit of 
C. P. Stephens. 


Mr. Baker: Here is HE. M. Ramirez. 

A. He put a top on the Ford for me. 

@. You handed me statements. I assume you 
have examined them, have you, the bank state- 
ments ? 

A. Yes. I don’t think that is quite all of them, 
but I didn’t have time last night to hunt around 
for all of them. 

Q. They seem to be fairly complete; one or two 
missing. AY Wes: 

Q. But you have examined them and that fairly 
and accurately portrays your bank account, does 
it, from the time you came back from Indio up 
to this date? . 

A. Yes, the first one and the last statement. 
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Mr. Baker: We offer these in evidence. 

Mr. Carson: I think they are wholly incompe- 
tent, a whole bunch of bank statements, because a 
man who is working, evidently he is working and 
puts a part of the money he makes in the account 
and it is carried over a period of time, why, even 
after the suit is filed. It is immaterial to put all 
of that stuff in. It should [239] not have any pro- 
bative effect. 

Mr. Baker: JI think it has a very definite pro- 
bative effect, because you didn’t object to me inter- 
rogating the witness until they were offered in 
evidence. J will show you whether they have pro- 
bative effect or not. 

The Court: Well, they may be received, they 
may be received. 

(The documents were received as Defend- 
ant’s Exhibit AD in evidence.) 
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DEFENDANT’S EXHIBIT AD 


Head Office 
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FIRST NATIONAL BANK OF ARIZONA 


Statement of Account with 
(MRS.) ZOA ZANE 
1921 KE. Portland, Phoenix, Ariz. 


Date 


Nar 225 43 
Mar 23 ’43 
Mar 24 743 
Mar 27 743 


Old Balance 


13,896.65 
13,871.65 
13,946.65 
13,811.65 


Vouchers Returned: 4 


Phoenix, Arizon 


Checks—Listed in Order of 


Payment—Read Across Deposits 
13,896.65 
25.00— 
25.00— 
39.00— 
13.50— 


Balance 13,798.15 


Count Verified by: C 


Please examine this statement at once. If no error is reported 
in ten days the account will be considered correct. All items 
are eredited subject to final payment. 


Zoa H. Zane and Jack Zane 


(Testimony of Zoa H. Zane.) 
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Defendant’s Exhibit AD—(Continued) 


Head Office 


FIRST NATIONAL BANK OF ARIZONA 


Phoenix, Arizona 


Statement of Account with 
ZOA ZANE 


1921 E. Portland, Phoenix, Arizona MM 
Ciecion ica in Order of 
Date Old Balance Payment—Read Across Deposits 
Apr 6 748 = 13,798.15 55.00— 
Apr 14 °48 = 13,743.15 1,900.00— 
Apr 26 °43 = 11,848.15 10.00— 
{Figures in longhand] : 
we 
833.15 
30.2) 
11,797.90 
1,797.90 Zoa Zane 
Zoa Zane 140 
ais 14,500.00 
Balanee 11,833.15 
[Figures in peneil]: 2,666.85 
1,875 


791.85 


HEAD OFFICE 


FIRST NATIONAL BANK OF ARIZONA 


PHOENIX, ARIZONA 


Zoa Zane 
1921 E. Portland 


STATEMENT OF 
ACCOUNT WITH . Phoentx, Arizona 


Ww 743 11,833.15 
liege 11,823.15 
- 1179799 
11777390 

"76790 


BALANCE 


VOUCHERS ~~" ae 


we 
COUNT VEAMIFIED By. ————- 


JOUNT 
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Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1921 KE. Portland, Phoenix, Arizona MM 
= Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 

June 8 43 £11,737:90 15.00— 

dun 28°43 11,722.90 28.00— 

Jun 22 743 11,694.90 5.00— 

Jun 23 743 11,689.90 10.50— 


Balanee 11,679.40 


Vouchers Returned: 4 Count Verified by: VY 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 
ZOA ZANE 
1617 W. Van Buren, Phoenix, Arizona MM 


Checks—Listed in Order of 


Date Old Balance Payment—Read Across Deposits 
Jul 7 743 11,679.40 14.26— 20.00— 
Jul 8 43 11,645.14 69.17 


Jul 12 43 «11,714.31 —-15.00— 
Jul 13 43 11,699.31 +: 16.00— 

Jul 13 43 11,683.31 10.00— _—80.00 54.61 
Jul 14°43 =«:11,647.92 10.00— = 10.00— 

Jul 15 43 11,627.90 1000 —— 

Jul 20 43 11,617.92  25.00— 110.00 

Jul 20 43 11,592.92 
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Defendant’s Exhibit AD—(Continued) 


Jul 20 743 
Jul 24 743 
Jul 26 43 
Jul 26 43 
Jul 27 743 
Jul 30 743 


Vouchers Returned: 14 


11,592.92 
11,638.64 
11,613.64 
11,593.64 
11,633.14 
11,635.14 


45.72 
25.00— 
20.00— 

61.50 
20.00— 
10.00— 


* 175.26 * 231.00 
110 


285.26 
Balance 11,625.14 


Count Verified by: J 


* Figures in longhand. 


[Figures in longhand, reverse side of Statement] : 


2 


on 


80 
10 
20 
25 
20 
25 
10 
10 
10 
14.26 
20 
15 
16 
10 
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Defendant’s Exhibit AD—(Continued) 
Head Office 


FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 
ZOA ZANE 
1702 W. Tonto, City MM 


Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 


Aug 2 43 11,625.14 25.00— 

Aug 2 43 11,600.14  650.00— 

Aug 3 43 10,950.14 4,300.00— 

Aug 4°43 6,650.14 10.00— 

Aug 9 43 6,640.14 68.70— 

Aug 10 43 «6,571.44 15.00— 2070 0c 
Aug 10 43 6,505.74 25.00— 

Aug 13 43 6480.74 318.75 
Aug 14 43 6,161.99 —850.00— 

Aug 16 43 5,311.99 48.25— 20.00— 
Aug 17°43 5,243.74 53.35— 20.00— 
Aug 19 43 5,170.39 10.00—  5.00— 


Aug 21 743 5,155.39 10.00— 11625.14* 
Aug 23 743 5,145.39 183— 4.55— 5044.08* 
Aug 23 743 5,139.01 §.51— 

Aug 25 743 5,130.50 15.00— 6581.06’ 
Aug 26 743 5,115.50 15.00— 4950. * 
Aug 27 743 5,100.50 30.00— 

Aug 27 743 5,070.50 26.42— 1631.06* 


Balance 5,044.08 


Vouchers Returned: 25 Count Verified by: J 
* Figures in longhand. 


[Figures in longhand, reverse side of Statement] 


400. 5044.08 14500. 
5. 515. 5429.08 
10. 
100. 4529.08 2970.92 
5000. 
515. 


4970.92 


F HEAD OFFICE 


FIRST NATIONAL BANK OF ARIZONA 


PHOENIX ARIZONA 


Zoa Zane j 
1722 W. Tonte 8t, 
Pheenix, Arizena 


DEPosiTs 
1500-> 
" 
Cn A a pe.” « 
1500- ; 


COUNT VERIFIED BY. 


uae 
wu Jr “e JORARCT. ALL ITEMS ARE CARDITED SUBJECT TO PINAL &, 


— aoe ems. = ae ‘ Se “ 


~ 


NT AT ONCE. © NO eange RTEO IN TEN OAYBTHE ACCOUNT 
PAYMENT, 
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Defendant’s Exhibit AD—(Continued) 


Statement of Account with 


Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 
Sep 


Date 


jeoounmontf We 


10 
12 
14 
15 
17 
20 
20 
22 
23 
23 
25 


Head Office 


FIRST NATIONAL BANK OF ARIZONA 


"43 
43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 
"43 


Phoenix, Arizona 


Vouchers Returned: 21 


LOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listea in Order of 
Old Balance Payment—Read Across Deposits 
5,044.08  100.00— 
4,944.08 400.00— 
4,544.08 10.00— 
4,534.08 61.50 
4,595.58 25.00—  5.00— 
4,565.58 .88— 
4,564.70 10.00— 
4,554.70 35.00— 
4,519.70 30.00— 
4,484.70 15.00— 15.00— 
4,454.70 38.40 
4,493.10 25.00— 5.00— 975.00— 
3,488.10 10.00— 
3,478.10 2.00— 
3,476.10 87.00— 61.50 
3,450.60 15.00— 10.00— 
3,425.60 9.19— 
3,416.41 8.95— 


Balance 3,407.46 


Count Verified by: PM 
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Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
a Cheake sini eae Order of 
Date Old Balance Payment—-Read Across Deposits 
Oct 1 743 3,916.24 125 
Oct 2 748 3,003.99 50.00— 
Oct 4 743 3,013.99 14.40— 
Oct 7 748 3,299.59 10.00— 
Oct 10 7°43 3,209.59 1.66— 
Oct 18 743 3,287.93 200.00— 
Oct 20 7°43 3,087.93 25.00— 
Oct 23 743 3,062.93 135.10— 
Oct 29 43 2,921.53 20.00— 1.98— 
Balanee 2,905.85 
Vouchers Returned: 10 Count Verified by: C 
Head Office 


FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
i Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 

Nov 1 748 2,905.55 45.00— 
Nov 1 743 2,860.85 39.00 
Nov 1 748 2,895.85 56.07 
Nov 2 748 2,901.92 7.41— 


Zoa H. Zane and Jack Zane 


(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


INGVemo 45 2,944.51 19.00— 
Nov 4 ’43 Daas persis al 200:00—= 
Nov 6 743 aie ool eo 
Nov 10 *43 2,714.50 oe 
Nov 19 ’438 2,707.18 i= 
Nov 20 743 2 (05-41 30.00 
Nov 22 °43 2,670.41 i 
Nov 22 743 2,001.91 300.00— 
Nov 24 7483 say Testes] —— 
Nov 24 743 2,343.20 15,00 45,00 — 
Nov 27 43 2,283.20 35.00 
Nov 29 ’43 2,318.20 ooo 
Nov 30 748 2,304.67 2100— O00 =— 
Nov 30 743 2,210.01 24.74 
[Figures in longhand]: 150.11 
Balanee 2,298.41 
Vouchers Returned: 16 Count Verified by: J 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 
Statement of Account with [Figures in longhand] : 
ZOA ZANE san 
ize. Tonto . 
Phoenix, Arizona 209.49 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 


1°43 2298.41 93.79 — 
1°48 2974.62 3 60 — 
Dee 3 43 2,271.02 50.00— 
4°43 2991.02 50.00— 
0°43 2171.02 40.00— 11.60— 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Dee 11 748 2,119.42 38.29— 
Dee 14 743 2,081.13 40.50— 
Dee 15 743 2,040.63 3.41— 
Dec 16 743 2,037.22 59.00— 
Dee 17 743 1,982.22 5.50— 
Dee 18 743 1 OTbere 36.32 
Dee 20 ’43 2,013.04 15.00— 
Dee 23 743 1,998.04 12.50— 
Dee 27 743 1,985.54 15.00— 40.27 
Dec 28 743 2,010.81 49 .56— 
Dee 29 43 ~~. 1,961.25 3.69— 
Dee 30 743 1,957.60 10.87— 
Dee 30 743 1,946.73 39.00 


Balance 1,981.73 
[Figures in longhand]: 16 


381.73 


Vouchers Returned: 17 Count Verified by: J 


[Figures in longhand, reverse side of Statement] : 


750 1981.73 
18 93 
30 
250 1888.73 
35, 200 
93.00 ve 1688.73 
1888 
1650. 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 
State of Account with 
LOA ZANE 


1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 

Date Old Balance Payment—Read Across Deposits 
Feb 1 °44 22010 43.48— 
Feb 2 44 176.62 12.00 
Feb 3 74+ 188.62 35.00 
Feb 5 744 223.02 1,000.00 
Feb 7 44 1,223.62 107.50— 
Feb 9 44 1,116.12 eo 
Feb 9 744 1,114.46 1L.7i— 
Feb 10 44 It 69 11.21— 
Feb 11 *44 1,101.48 10.00— 20.00— 
Feb 12 °44 1,071.48 10.00— 
Feb 16 744 1,061.48 40.00— 
Feb 17 °44 ~—-:1,021.48 
Feb 17 744 1,021.48 25.00— 
Feb 21 44 996.48 15.00— 
Feb 23 744 981.48 12.09— 5.00— 
Feb 24 744 964.39 10.00— 
Feb 26 744 954.39 25.00— 
Feb 28 *44 929.39 25.00— 
Feb 29 ’44 904.39 10.00— 


Balanee 894.39 


Vouchers Returned: 17 Count Verified by: B 


9 


300 Pacific Greyhound Lines vs. 


(Testimony of Zoa H. Zane.) 


Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
: Cregeen in Order of . 
Date Old Balance Payment—Read Across Deposits 
Mar 1 744 894.39 25.00— 
Mar 1 744 869.39 2.15— 11.63— 
Mar 2 744 855.01 35.00 
Mar 7 744 890.01 25.00— 
Mar 7 744 865.01 45.00— 


Mar 9 744 820.01 30.00— 

Mar 16 °44 790.01 25.00— 

Mar 16 744 765.01 1.87— 

Mar 17 744 763.14 13.52— 

Mar 18 °44 749.62 11.01— 

Mar 20 744 738.61 25.00— 

Mar 20 744 713.61 25.00— 

Mar 24 44 688.61 30.74— 

Mar 27 744 652.87 30.00— 

Mar 29 7°44 622.87 11.02— 2.22— 15.00— 
Mar 30 744 594.63 100.00 
Mar 31 ’44 694.63 10.00— 


344.76* 
894.36* 
684.63* 


209.73* 
135. * 


344.73* a 
Balance 684.68 


Vouchers Returned: 18 Count Verified by: W 
* Figures in longhand. 


Zoa H. Zane and Jack Zane 


(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZLOA ZANE 
1722 W. Tonto, Phoenix, Arizona 


os Checks—Listed in Order of 


Date Old Balance Payment—Read Across 

Jun 3 44 331.84 

Jun 7 44 366.84 

Jun §& 744 466.84 25.00— 
Jun 12 *44 441.54 2.29— 
Jun 13 *44 439.55 40.00— 
Jun 14 *44 399.55 1.66— 
Jun 17 *44 397.89 7.08 — 
Jun 26 “44 390.31 30.00— 
Jun 29 *44 360.31 5.81— 


Balance 


301 


MM 


Deposits 


35.00 
100.00 


394.50 


Vouchers Returned: 7 Count Verified by: C 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of a 
Date Old Balance Payment—Read Across Deposits 
Jul 1 744 304.50 Zi 
Jul 10 *44 goo .09 25.00— 
Jul 10 *44 308.39 35.00 
Jul 24 *44 343.39 53.30 — 
Jul 29 44 290.04. 20.00— 


Balanee 270.04 


Vouchers Returned: 4 Count Verified by: C 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Aug 1 744 270.04 9.46— 
Aug 2 744 260.58 25.00— 
Aug 5 744 230.09 106.45 
Aug 8 44 342.03 3.39— 
Aug 11 744 338.64 63.00— 400.00 
Aug 19 44 675.64 259.36— 
Aug 22 ’44 416.28 30.00— 
Aug 31 744 386.28 65.00 6.78— 
509* 
776.49* 506.45* 
314.50* 
461.99* 


Balance 314.50 


Vouchers Returned: 8 Count Verified by: C 
* Figures in longhand. 


[Figures in longhand, reverse side of Statement] 


46.78 
65. 
230. 
259.36 
63. 
3.39 
9.46 
25 


461.99 
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(Testimony of Zoa H. Zane.) 


Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 


Statement of Account with 
LOA ZANE 


Phoenix, Arizona 


1722 W. Tonto, Phoenix, Arizona 


Sep 1 744 
Sep 4 744 
Sep 4 744 
Sep 7 744 
Sep 12 744 
Sep 18 744 
Sep 15 744 
Sep 18 ’44 
Sep 19 744 
Sep 25 44 
Sep 27 744 
Sep 29 744 


Vouchers Returned: 12 
[Figures in longhand, front 


Old Balance 


314.50 
308.43 
283.43 
318.43 
413.68 
390.37 
385.30 
360.30 
390.30 
315.30 
313.32 
269.59 


of Statement] : 


314.50 
255.71 


a9. (9 
135. 


194.79 


6.07— 
25.00— 


4.75— 
23.31— 
5.07— 
25.00— 
10.00— 
39.00— 
1.98— 
35.00— 
13.88— 


— 


3* 


Checks—Listed in Order of 
Payment—Read Across 


8.73— 


Balanee 


Deposits 


30.00 
100.00 


259.71 


Count Verified by: C 
[Figures in longhand, reverse 


side of Statement] : 


25 
12 


37 
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(Testimony of Zoa H. Zane.) 


Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZLOA ZANE 
1722 W. Tonto, Phoenix, Ariz. MM 
_ Ghecks—Listed in Order of _ 
Date Old Balance Payment—Read Across Deposits 
Oct 2 44 255.71 20.00— 
Oct 3 44 233.71 39.00 
Oct 5 44 ig 7 Il 100.00 
Oct 7 44 374.71 20.00— 
Oct 7 44 304.71 60.00— 
Oct 13 ’44 294.71 4,27— 
Oct 18 7°44 290.64 30.20— 
Oct 23 °44 260.64 3.00— 
Oct 24 °44 332.64 60.00— 
Oct 25 44 232.64 
Oct 26 44 257.64 25.00— 100.00 
Oct 27 44 272.64 7.54+— 
Oct 31 ’44 265.10 11.03— 
Balanee 254.07 
Vouchers Returned: 10 Count Verified by: T 
[Figures in longhand, front [Figures in longhand, reverse 
of Statement] : side ot Statement] : 
Boo. 11.03 
254.07 7.54 
20. 
1.64 60. 
203 
4.07 
240.64 30, 
120 3 
2: 
120.64 60. 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 4 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Nov 6 744 254.07 100.00 
Nov 9 744 354.07 2.12— 
Nov 15 744 301.95 4.27— 
Nov 18 744 347.68 40.00— 
Nov 20 44 307.68 26.95— 
Nov 25 744 280.73 25.00— 
Nov 29 744 259.73 8.61— 9.11— 
Nov 30 7°44 238.01 30.00— 
Balance 208.01 
Vouchers Returned: 8 Count Verified by: C 
[Figures in longhand, front of Statement] : 
Zon 
34.27 
Zale 
30.00 
40 
26.95 
20, 254.07 
8.61 208.01 
pil} 


46.06 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 
Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZLOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Dee 5 744 208.01 590.00— 
Dec 6 744 158.01 3.41— 
Dec 6 744 154.60 100.00 
Dec 8 744 254.60 1.77— 
Dee 9 44 252.83 28.06— 
Dee 15 744 224.77 25.00— 
Dee 21 744 USL 5.00— 
Dee 22 744 194,27 25.00— 
Dee 28 44 169.27 20.00— 


Balance 149.27 


Vouchers Returned: 8 Count Verified by: C 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 
Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Jan 4 745 149.27 20.00— 
Jan 6 ’46 129.27 8.88— 
Jan 6 745 127.27 8.88— 
Jan 8 745 120.39 1.77— 
Jan 8 745 118.62 7.34— 
Jan 10 745 111.28 20.00— 
Jan 16 ’°45 91.28 73.15— 
Jan 20 745 18.13 4.638— 
Jan 31 745 13.50 176.50 


Balance 190.00 


Vouchers Returned: 7 Count Verified by: C 
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(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 


Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Feb 1 745 190.00 26.42— 
Feb 3 745 163.58 15.00— 4.44 
Feb 6 °45 144.14 70.00— 
Feb 6 745 74,14 100.00 
Feb 17 ’45 174.14 150.00— 760.00 
Feb 27 745 784.14 25.00— 
Feb 28 745 799.14 11.91— 
Feb 8 °45 Balanee 747.23 
[Figures in longhand|: 7 
$767.06 
3-17-45 


Vouchers Returned: 7 Count Verified by: C 
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Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 


Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Feb 8 °45 
Mar 1 745 747.23 1.66— 
Mar 6 °45 745.57 100.00 
Mar 7 745 845.57 30.00— 
Mar 7 745 815.57 30.00— 838— 1.77— 
Mar 8 °45 7175.42 100.00 
Mar 138 745 875.42 30.00-— 
Mar 14 745 845.42 29.00— 
Mar 19 45 816.42 30.00— 
Mar 24 ’44 786.42 10.30— 
Mar 26 45 776.12 30.00— 
Mar 28 745 746.12 21.00— 
Mar 28 745 725.12 10.60— 
Mar 30 45 714.52 5.00— 
Mar 31 °45 709.52 32.66— 


[Figures in longhand]: 747.23 


Balance 676.86 
[Figures in longhand] : 60.37 


Vouchers Returned: 14 Count Verified by: B 


Zoa H. Zane and Jack Zane SLi 
(Testimony of Zoa H. Zane.) 
Defendant’s Exhibit AD—(Continued) 


Head Office 
FIRST NATIONAL BANK OF ARIZONA 


Phoenix, Arizona 


Statement of Account with 


ZOA ZANE 
1722 W. Tonto, Phoenix, Arizona MM 
Checks—Listed in Order of 
Date Old Balance Payment—Read Across Deposits 
Apr 2 °45 676.86 14,.28— 
Apr 2 745 662.58 45.00— 
Apr 3 745 617.58 io 60.43 
Apr 13 745 670.34 i 
Apr 19 7°45 668.57 6.00— 
Apr 23 745 662.57 46.41 
Apr 24 745 708.98 30.00— 
Apr 24 °45 678.98 9.97— 
Apr 25 745 669.01 385.00— 25.00— 
Balance 259.01 
Vouchers Returned: 9 Count Verified by: C 


The Court: We will now have a recess, gentle- 
men. 
(Thereupon a short recess was taken.) 


After recess, all parties as heretofore noted by 
the Clerk’s records being present, the trial resumed 
as follows: 
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Zoa H. Zane resumed the witness stand and 
testified further as follows: 


Re-cross Examination—(Resumed) 
Mr. Baker: 


Q. Now, Mrs. Zane, about that $400.00 loan that 
you made to that lady, has that ever been repaid? 
Yes. 

How was it repaid? [240] 

$35.00 a month. 

At the rate of $35.00 a month? 

Yes. 

I noticed some $35.00 deposits so that prob- 
ably indicates the re-payment of that loan? 

A. Yes. 

@. I hand you a statement from the bank, being 
a part of Defendant’s Exhibit AD, for the month 
of March, 1943. The first entry I find thereon is 
a balance of $13,896.65. That was your original 
deposit after you returned from Indio in the bank? 

A. Yes. 

Q. Here in Phoenix? A. Yes. 

Q. That was made soon after you returned, is 
that correct? 

A. Well, I had evidently been in town about 
two weeks before I deposited the check. 

Q. I believe you testified, and so did Dr. Lytton- 
Smith, that you first was examined by him in 
December, 1943, and had an operation in October, 
1943, is that correct ? A. Yes. 


OPoOoreo py 
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(Testimony of Zoa H. Zane.) 

@. And it was soon thereafter that vour hus- 
band telephoned Dr. Blackman, you knew of that, 
[241] didn’t you? A. No, not immediately. 

Q. I am handing you a bank statement which 
is a part of Defendant’s Exhibit AD in evidence, 
this bank statement being for October, 1943, and 
will ask you to examine the same. That bank 
balance of $2,400.00 credit, that what vou had at 
that time? A. Yes, I suppose it was. 

Q. This suit was brought against the Pacific 
Greyhound Line, it was brought in December, 1944? 

A. Yes. 

Q. You were familiar when it was filed, were 
you not? A. Yes. 

‘Q. I hand you your bank statement for Decem- 
ber, 1944, this bene a part of Defendant’s Exhibit 
AD. I will ask you to look at the same. That 
bank balance credit is in the sum of $149 67? 

A. Yes. 

Q. That is what you had in the bank at that 
time ? A. Evidently. 

Q. In one of these—I believe vou testified in 
response to a question by Mr. Stahl, that you and 
your husband had no souree of income and no 
[242] property, income producing property other 
than your husband’s earnings, is that correct? 

A. Yes. 

Q. I will ask you if you remember of ever going 
through that—these have been mixed up. I had 
them all separated out during the noon hour, I 
will have to go through them and—maybe you will 
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(Testimony of Zoa H. Zane.) 
remember it, of a deposit in the sum of $1,000.00 
being made during this course of time, do you 
remember that? 

A. I suppose that is when I had to cash the 
bonds. 

Q. You assume that is true, you did eash a 
bond? A. Yes, I suppose it was. 

Q. And there is another deposit there in the 
sum of $760.00. Do you remember that? 

A. That sounds hke another bond. 

Q. The chances are you have cashed all of your 
bonds ? 

A. No, I haven’t. I have at least two. 

Q. You have at least two? A. Yes. 

Mr. Baker: I think that is all. [243] 


Re-direct Examination 
Mr. Stahl: 


Q. Mrs. Zane, when did you first learn or find 
out about the injury to your right femur, thigh- 
bone, hip? 

Mr. Baker: We object to that as not proper 
re-direct exanination, has been gone into fully in 
his direct examination. 

Mr. Stahl: I don’t know for sure whether she 
answered it or not. 

The Court: I am sure she answered that ques- 
tion. You may answer it again. 

A. It was toward the latter part of August in 
1948. 


Zoa H. Zane and Jack Zane 315 
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Mr. Stahl: And was that when vou went to 
Dr. Smith, Lytton-Smith ? 

A. I went to Dr. Ryerson first and he sent me 
to Dr. Lytton-Smith. 

@. Was that in August or September ? 

A. Well, it was September before I got to see 
Dr, Lytton-Smith. 

Q. When did vou see Dr. Ryerson? 

A. It had been a few davs after the X-rays 
were taken. I think it took four or five days before 
the X-rays were done. 

Q. Do you mean, Dr. Ryerson? [244] 

A. Yes, 

Q. Those X-rays, do you know when they were 
taken ? 

A. It was the last part of August, but TIT think 
it was the first of September, or something like 
that, before they were sent to Dr. Ryerson. 

Q. And Mr. Baker asked you when you filed 
your suit. Will you state when vou first found 
out as to your right to bring suit or vou knew 
anything about that? 

Mr. Baker: We will object to that, if the Court 
please. 

Mr. Carson: It becomes very material, your 
Honor. | 

The Court: Well, why? 

Mr. Carson: Because, it becomes very material 
on this question, on the question of tender, for one 
thing, if she has the right to make tender on the 
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(‘Testimony of Zoa H. Zane.) 
question of whether she had saved her money, or 
something hke that. 

The Court: Well, I don’t know. Ask when she 
determined to file a law suit, not whether she had 
the right to file a law suit. Maybe she had the 
right to file, I don’t know. 

Mr. Stahl: When did you determine you would 
file suit? [245] 

A. I think it was in August, 1944. 

@. Out of the money you received, Mrs. Zane, 
from this settlement, how much was it you paid 
for the artificial limb out of this money ? 

A. I paid $275.00 when I got it and then I 
paid twenty-five to have it re-built. 

@. And that was paid to the Los Angeles outfit? 

A. The $275.00 was. $25.00 was paid to the 
Arizona Brace Shop here in town. 

Q. Did you expend any other money to the 
Arizona Brace Shop? 

A. Oh, there was for shrinker and crutch pads 
and tips, and such as that. 

Q. All of that was at what time, about what 
time were those expenditures? 

A. Oh, I don’t know. They have been over a 
period of time. 

Q. During what—— 

A. (Interrupting): The shrinker, I bought right 
after I came back from Indio. 

Q. How was that? 

A. I say, the shrinker for my stump I bought 
right after I came back from Indio. 
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(Testimony of Zoa H. Zane.) 
Q. That is what J mean, it was during the spring 
or summer of 1943? [246] A. Yes. 
Mr. Stahl: Mark this. 
(The document was marked as Plaintiffs’ 
Exhibit 12 in evidence.) 


Q. Here is what purports to be a receipt, Plain- 
tiffs’ Exhibit 12 for identification, for $25.00. Is 
that connected with that brace shop? 

A. Yes, that was a deposit. Thev never did 
finish re-building the leg. 

Q. You gave them a check for that? 

A. Yes. 

Mr. Stahl: I will offer that. 

Mr. Baker: May I see it, please? 

Mr. Stahl: That is a receipt for $25.00. (Hand- 
ing the document to Mr. Baker.) 

Mr. Baker: I have no objection to this. 

(The document was received and marked as 
Plaintiffs’ Exhibit 12 in evidenee.) 


PLACES’ EXHIBIT NO, 12 
July 23, 1943. 
Received of Zoa Zane Twenty-five and no/00 
Dollars. 
Deposit. 
$25.00. 


AUNGER ARIZONA BRACE 
SHOP—C. B. 
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Mr. Stahl: Now, I believe you testified, Mrs. 
Zane, that when you deposited the fourteen thou- 
sand, five hundred in the bank over there at 
Indio 


A. Yes. 
Q@. And then you drew some checks against 
that? A. Yes. [247] 


@. And what were those checks for, in general? 

A. Well, they were for the hospital there in 
Indio and for that artificial limb. 

@. And now in reference to the cars, you pur- 
chased the La Salle, I believe, on August 18th, or 
thereabouts, 19432? Ax Yes. 


@. And how long did you keep that? 

A. For about a year. 

@. And then what did you do with it? 

A. I sold it. 

@. And did you purchase another car in ‘place 
of it? A. Yes, a Ford. 


Q@. And what Ford car did you purchase, or 
were there any other cars purchased by you or 
your husband ? 

A. Yes. When Jack came home from the Navy, 
why, he needed a car to drive to work so he got 
him a ear. 

@. Now, in these statements there appears some 
deposits from time to time, and I believe among 
them you said a part of it was a re-payment on 
the loan and then there are some other deposits 
on there. What, in general, are those? 

A. Well, during the time that Jack—before 
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(Testimony of Zoa H. Zane.) 
[248] he went to the Navy and since he has gotten 
out, most of them that appears is his checks I 
have sent him and deposited, and durme the time 
he was in, why, the $100.00 deposits, that is what 
the Navy sent me, and then, too, there was his 
$300.00 mustering out pay was deposited. 

Q. What? 

A. Jack’s mustering out pay was deposited to 
that account. 

Mr. Stahl: J think outside of covering some 
questions I have overlooked, or I think I have, I 
will probably encroach. This is not re-direct. I 
want to be sure that I have covered these things. 

Q. You testified, I believe, Mrs. Zane, in your 
direct examination—I may have asked you this 
before—about a conversation vou had at the hos- 
pital during the time you were there with Dr.— 
with Mr. Cameron and Dr. Blackman. They were 
both present in your room in which certain things 
were discussed. I believe that is the only conver- 
sation you testified to when they were both present. 
I want to see whether or not you can fix the ap- 
proximate date of that conversation. I may have 
asked that. 

A. Well, they were in the room one time thev 
were discussing the artificial limbs and the [249] 
people they knew. 

Q. Yes, when was that? 

A. Oh, it was probably about the middle of 
January. 

Q. 1943? A. Yes. 
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Q. That is as close as you can fix that? 

A. Yes. 

Q. And then there was—at the time of these 
different conversations, you testified to various con- 
versations you had with Dr.—with Mr. Cameron 
and Dr. Blackman regarding the extent of your 
injuries, and so forth. Do you recall when, approxi- 
mately, the first such conversation was that you 
had with Dr. Blackman? 

A. Well, it was probably within a week or so 
after I had entered the hospital I had asked him 
about it. 

Q. And about—I think you have already stated 
the substance of that conversation in your previous 
testimony, so I won’t go into that again, but the 
conversation you had, the first conversation you 
had with Mr. Cameron, about when was that re- 
garding the extent of your injuries? 

Mr. Baker: What was that question? 

(The question was read by the Reporter. ) 


A. Well, I imagine it was after Dr. Blackman 
had told me that there wasn’t anything the matter 
with me except the loss of my leg. 

Mr. Stahl: About when was that? 

A. Well, possibly a week, or somehthing like that, 
after I talked to Dr. Blackman about it. 

Q. About what? 

A. About a week after. 

Q. About a week after the first conversation you 
had with Dr. Blackman ? A. Yes. 

Q. Now, as to the matter of pain in your upper 
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leg and hip and knee, I believe you stated—de- 
scribed what that pain was, that vou did have pains 
there almost from the beginning, from the time you 
entered the hospital ? A. Yes, sir. 

Q. And what was the nature of it? 

Mr. Baker: h, we object to that. 

Mr. Stahl: I guess it has been gone into. 

Mr. Baker: Repetition. 

Mr. Stahl: Will you state whether or not any- 
thing was said about that to Dr. Blackman ? 

A. Yes, I told the doctor about it. 

Q. If so, when? 

A. He said it was probably a reaction from 
[251] the amputation. 

®. And, if so, when was that ? 

A. Well, it was probably the first or second time 
that they dressed my leg. 

Q. That was the first time you talked to him? 

A. Yes. 

Mr. Stahl: I believe that is all. 

Mr. Baker: No further questions. 

(The witness was excused.) 


Mr. Stahl: Now, if the Court please, we plead 
in our complaint the statute of California. I be- 
heve you will admit—in our complaint, we plead the 
statute of California, Paragraph 1542. We want to 
offer that statute and ask you if vou will stipulate 
that that statute, they had that statute in Califor- 
nia at the time. 

Mr. Baker: Oh, you mean that Section 1542? 

Mr. Stahl: Yes. 
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Mr. Baker: What did I havein my Answer? 

Mr. Stahl: You said you had no knowledge or 
information. 

Mr. Baker: I was answering for the Pacific 
Greyhound Lines, and they don’t. 

Mr. Stahl: Will you stipulate as to that [252] 
statute? 

Mr. Baker: You had it correctly cited in your 
complaint, certainly, that is true. 

Mr. Stahl: Then it may be stipulated? 

Mr. Baker: Yes, the one Section of the statute 
that you have cited is a part of the California code. 

Mr. Stahl: And was at the time of this accident? 

Mr. Baker: Yes. 

Mr. Stahl: That is Paragraph 1542, which is 
quoted in the second or third count. Then, if the 
Court please, in connection with that we wish to 
introduce several California decisions construing 
that statute, and as J understand it, the cases are 
more a matter for the court than the jury, but I 
suppose we ought to introduce them by title and 
volumes—— 

Mr. Baker (Interrupting): Whatis this? Idon’t 
hear you, Floyd. 

Mr. Stahl: We want to introduce several cases 
construing—— 

Mr. Baker (Interrupting): ‘To read to the jury? 

My. Stahl: No, not to read to the jury. Present 
them to the Court. [253] 

Myr. Baker: They have no business in evidence, 
might be arguments before the Court? 

Mr. Stahl: Arguments before the Court? 
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Mr. Baker: You will have the opportunity to 
present them. 

Mr. Carson: As the California law 

The Court (Interrupting): All right, that is all 
right. Let’s go ahead with this case. What do you 


want to clo, rest? 

Mr. Stahl: The only other thing besides that is 
the mortality table as to life expectaney. 

Mr. Baker: Do you have it here? 

My. Stahl: I don’t have it here, it is in Corpus 
Juris. 

Mr. Baker: Volume 40, if I recall. 

Mr. Stahl: The page, I don’t have. 

Mr. Baker: 1 don’t remember that. I think that 
is Volume 40. I will stipulate that is correct. 

Mr. Stahl: It might show a person’s expect- 
aney, a person 23 years old might show 

My Baker (interrupting): Wait a minute, I 
don’t know what it shows. I won’t stipulate to that. 
J will stipulate it is in Corpus Juris, that is cor- 
THE 6 

Mr. Carson: May we get that volume of [254] 
Corpus Juris. 

The Court: Oh, ves, the stipulation covers that, 
there will never be any question about that. 

Mr. Stahl: That, of course, would be a matter to 
be submitted to the Jury. 

Mr. Baker: Does the Plaintiffs rest? 

Mimeotahtl: Yes, the Plaintiffs rest. 

Mr. Baker: The Defendants desire to make a 
motion and prefer to make it in the absence of the 


jury. 
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Mr. Stahl: Your Honor, do you expect to have 
court tomorrow ? 

The Court: I don’t know yet, I will determine 
that later. Why? 

Mr. Stahl: Ithought if you didn’t, why, we would 
like a little more time. There are a lot of involved 
questions on this line and it will take a long time 
and we have been so busy in the trial we would like 
to have a little time. If this goes over to Tuesday, 
I believe this motion should go over to Tuesday 
and we have been so very, very busy, and it is an 
involved and intricate thing, it will probably take 
two hours of argument. 

The Court: The Court can take care of the time 
to argue it. 

Mr. Stahl: I appreciate that. [255] 

The Court: I will excuse you gentlemen until 
10 o’clock in the morning. Keep in mind the Court’s 
admonition. 

(Thereupon the jury was excused from the 
Courtroom. ) 


Mr. Baker: The Defendant, at the close of the 
testimony for the Plaintiffs, now moves the Court 
to instruct the jury to return a verdict for the De- 
fendant upon the grounds and for the reason that 
the Plaintiffs have failed to adduce testimony suf- 
ficient to constitute a cause of action against the 
Defendant. 

The complaint is in three causes of action. Some 
of it is most repetitious. The second and third 
causes of action I have never been able to distin- 


Zoa H. Zane and Jack Zane 325 


guish between the two. I don’t know whether the 
Court has or not. 

The Court: I was not able to. 

Mi. Baker: They look identical to me. Of course, 
the first cause of action is different. 

As a defense to all causes of action, we have 
interposed the defense of a written release, together 
with the vouchers which also contain releases. The 
complaint, as I view it, anticipated the defense, which 
was probably unnecessary, but as I understand the 
rule, if they do undertake to [256] anticipate it, 
then they assume all the burden of proof to carry 
out all of the allegations of their complaint. 

First, they rely upon the California statute; sec- 
ondly, they rely upon fraud. That is the way I anal- 
vze it. Is that the way the Court analyzes the sit- 
uation? That is the way I analyze their complaint. 

Now, first, in reference to the California statute 
which reads, as follows: 

‘‘A general release does not extend to claims which 
the creditor does not know or suspect to exist in 
his favor at the time of executing the release, which 
if known by him must have materially affected his 
settlement with the debtor.’’ 

This is restricted to a general release. It does 
not cover a release that is specifically a release 
against known and unknown claims and expressly 
waives the provisions of this statute. The release 
in connection with this case provides as follows: 

‘Tt is understood and agreed that this release ex- 
tends to all claims of every nature and kind whatso- 
ever, known or unknown, suspected or unsuspected, 
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and all rights under Section 1542 of the Civil Code 

of California are hereby expressly [257] waived,’’ 

that being the statute relied upon by the Plaintiffs 
in their complaint. 

This matter has been before California, as far as 

I ean find, three different times, before the Courts. 

(Thereupon several citations were presented 

and argued before the Court by counsel for the 

Defendant. ) 


My. Baker: I submit, if the Court please, no 
cause of action has been proven in this case, either 
under the provisions of the Arizona Code, nor upon 
the ground of fraud. 

(Further argument was presented to the Court 
after which a recess was taken at 4:45 P. M. 
of the same day.) [258] 


10 o’clock A. M., May 19, 1945, all parties as here- 
tofore noted by the Clerk’s record as being pres- 
ent, the trial resumed as follows: 

The Court: You gentlemen are excused until 
Monday afternoon at 2 o’clock. Keep in mind the 
Court’s admonition. 

(Thereupon the jury was excused from the 
courtroom. ) 


My. Stahl: If the Court please, I just want to 
say a few words. 

(Thereupon arguments were presented by 
both Mr. Stahl and Mr. Carson, counsel for 
the Plaintiffs, after which the Court recessed 
at 11:05 o’clock A. M. of the same day.) [259] 
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2 o’clock P. M., May 21, 1945, all parties as here- 
tofore noted by the Clerk’s record being present, the 
trial resumed as follows: 


The Court: The record may show that the De- 
fendant’s motion is denied. You may proceed. 

Mr. Baker: Proceed with the Defendant’s case, 
then ? 

The Court: Yes. 


DEFENDANT'S CASE 


MR. FRAZEE BURKE 


was called as a witness on behalf of the Defendant, 
and after being first dulv sworn, testified as fol- 
lows: 


Direct Examination 
Mr. Baker: 

Q. State your name, please. 

A. Frazee Burke. 

Q. Where is your residence, Mr. Burke? 

A. Los Angeles, California. 

Q. Do you know the corporation known as the 
Western Adjusting Bureau? Aoelada: 

Q. What is your connection with that corpora- 
tion? 

A. Well, I work for a concern, which, in turn, 
[260] owns that corporation. That concern is Swett 
& Crawford ? 

A. Iam assistant manager of their Claims De- 


partment. 
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Q. That gives you automatically a position with 
the Western Adjusting Bureau, is that correct? 

hee Nes: 

Q. The Western Adjusting Bureaun—you have 
seen the vevcher—I will re-frame the question. 

You have seen the vouchers that are in evidence 
in this case, have you, Mr. Burke? 

A. Well, I have seen them in the back of the 
courtroom. I have not examined them. I have seen 
copies of them, carbon copies. 

Mr. Carson: Mr. Baker, have you qualified this 
man? Is he an official of the Greyhound, is that 


right, or what duties 

Mr. Baker (Interrupting): May I do it in my 
own way, or do you want to do it? 

Mr. Carson: Well, I don’t want to do it. 

Mr. Baker: Well, all right. I am handing you 
Defendant’s Exhibits C and D in evidence, which 
are vouchers and checks drawn on the Western Ad- 
justing Bureau by a man named Cameron. Is this 
company to which you are referring the same com- 
pany which appears on these vouchers? [261] 

A. You mean, the Western Adjusting Bureau? 

Q. Yes. Ay qltast 

Q. Will you state your position with the West- 
ern Adjusting Bureau as assistant manager? 

A. It would be the same as with Swett & Craw- 
ford. 

Q. What is the connection, if any, between the 
Western Adjusting Bureau and the Pacific Grey- 
hound Lines? 
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A. The Western Adjusting Bureau, as I say, 
are wholly a corporation owned by Swett & Craw- 
ford. Swett & Crawford have an agreement with 
the Pacific Greyhound Lines, under which agree- 
ment all claims by third persons against the Pacific 
Greyhound Lines on account of personal injuries are 
adjusted. In other words, we investigate and ad- 
just their accidents as though we were their Claim 
Department. 

Q. Does the Pacific Greyhound Lines maintain 
a Claim Department for the purpose of adjusting 
and investigating claims? 

A. No, not personal injury claims. 

Q. Under what conditions do you do that with 
the Pacific Greyhound Lines, for a compensation ? 

pee iagas Tie ht, 

Q. On what basis? [262] 

Mr. Stahl: If the Court please, I don’t know 
whether this witness is competent to testify about 
those things. There are undoubtedly agreements 
which are in writing between the two companies 
and they would be the best evidence. May I ask 
a few questions under voir dire? 

The Court: Well, if that is material. This cor- 
poration is the one that signed the checks. I see 
that the corporation’s name is signed to the vouchers. 

The Witness: May I have the question? 

(The question was read by the Reporter.) 


A. They pay us on the mileage basis. We get 
a fee based on the miles operated by the Greyhound 
Lines each month. 
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Mr. Baker: I will ask you whether or not the 
Pacific Greyhound Lines is a self-insurer? 

A. No. 

Mr. Stahl: Well now, if the Court please, he says 
lie is not an oxricer connected with the Pacific Grey- 
hound Lines. 

Mr. Baker: I will ask you first, do vou know? 

A. Ido. 

@. Is it a self-insurer? 

A. Up to a certain point. They earry a certain 
portion of their salaries on insurance, on [263] what 
is known as an Excess policy and what is, in turn, 
referred to as a Retention, a portion of the risk which 
they carry themselves. 

@. Which insurance does it pay, what they call 
the excess losses ? A. Yes. 

Mr. Stahl: JI object on the ground it is incom- 
petent, irrelevant and immaterial whether they are 
self-insurers or not. 

The Court: J don’t really see the purpose of it 
myself. 

Mr. Baker: Simply to show the connection be- 
tween the Western Adjusting Burean and the Grey- 
hound Lines. . 

My. Stahl: What is the difference what the con- 
nection is? 

Mr. Baker: Well, I am trying to show that the 
Western Adjusting Bureau is not an independent 
contractor, that it was working for the Pacific Grey- 
hound Lines in adjusting its claims. That is what I 
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am trying to show, and I will show you later that 
Cameron was its agent. 


Q. Do you know this Mr. Cameron who executed 
these vouchers which I have just shown you? 

eee ldo; 

Q. What are his initials, please? [264] 

A. William C., I think it is, William. I always 
called him Bill. I have known him for years, al- 
ways been Bill Cameron. 

Q. Was he, in 1942, and at the time that these 
vouchers were executed, an agent for the Western 
Adjusting Bureau 7 A. He was. 


Q. And for what purposes? 

A. Investigation and adjustment of claims, and 
his work was confined to the Greyhound claims. We 
handle a great many other accounts, but his work 
was, to all intents and purposes, he was busy about 
their work and whatever we could have used him 
on, other matters, any time we desired. 


Q. The Western Adjusting Bureau, as you say, 


handles many different accounts ? A. Yes. 

Q. In the adjusting line? Ax Ves: 

Q. And Cameron’s work was mostly for the Grey- 
hound Lines, is that correct ? A. Yes. 

Q. Is Cameron available for a witness in this 
case? A. He is not. 


Q. Will you state why? [265] 

A. Cameron became ill, I can’t tell you the date, 
within the last year or approximately a year ago, 
and I don’t know where he is now. The last I heard 
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of him he was in the Camarillo State Hospital north 
of Los Angeles a short distance. 

Mr. Carson: There is a proper way to show that 
if that be true. 

the Witness: I say that. I didn’t see him in the 
hospital. It is my understanding and belief that that 
is the last-——— 

Mr. Stahl (Interrupting): We make a motion 
to strike that, his understanding and belief. 

Mr. Baker: He was an emplovee of the company 
up to the time he was taken ill, was he? 
That is right. 
He is not an employee of the company now? 
No. 


Do you know why he is not an employee of 


oa 


the company ? 

Mr. Stahl: Of your own knowledge? 

A. Well, except for what I have observed per- 
sonally about him before and at the time he left our 
employment, I am afraid I would be repeating hear- 
say 1f I told you what I know of his condition. For 
more than two or three months before he left our 
employ he became continuously [266] and obviously 
more unsettled mentally until such time that we 
just could not let him handle our claims any more. 
This condition came on, as I say, oh, some time 
around eight or ten months ago. The next I heard 
him, I was informed of his whereabouts and again 
didn’t see him. I saw him subsequent to that and 
he told me where he had been. 
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Mr. Baker: Q. The trouble is mental, is it? 

A. Yes. That, again, is my diagnosis. 

Mr. Baker: And you have seen him lately? 

A. Well, yes. He was in and out of this hospital 
and during the interval between those two periods 
when he was in the hospital I saw him. 

Q. In your opinion is he mentally competent to 
be a witness ? 

A. I can answer it this way, by saying that we 
didn’t regard him as beg mentally competent to 
handle our work, and I don’t think the man is right 
mentally. I don’t know what the trouble is. He had 
a lone—well, a typical experience of a man who 
fought all through the last war with the Canadian 
Army from start to finish 

Mr. Carson (Interrupting): We object to this 
stuff, your Honor. [267] 

The Court: All right. 

Mr. Baker: You ever know of a Dr. Blackman 
in Indio? 

A. I know that such a man practices down there 
merely by reference to the files. I never saw him or 
talked to him in my life. 

Q. Is he a physician for the Western Adjusting 
Bureau? A. He is not. 

Mr. Carson: I object to it. It would not make 
any difference whether the Western Adjusting Bu- 
reau—it wouldn’t make any difference whether he 


was or was not. 
The Court: Well; I don’t know. 
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Mr. Baker: Was he ever a physician or a doc- 
tor for the Western Adjusting Bureau ? 

A. No. 

@. Did My. Cameron have any authority to re- 
tain or hive a physician or a doctor either for the 
Western Adjusting Bureau or the Greyhound Lines? 

Mr. Stahl: We object to that. He certainly can’t 
testify as to the Greyhound. 

Mr. Carson: Not an employee of the Greyhound. 

The Court: I don’t see how he can. [268] 

“Mr. Baker: In reference to the adjustment and 
the investigation of claims, did Mr. Cameron have 
any authority to hire or employ Dr. Blackman for 
the Western Adjusting Bureau or the Greyhound 
Limes? 

Mr. Carson: We object to that. 

Mr. Baker: That is proper. 

The Court: All right, he may answer. 

A. None. 

Mr. Baker: Were you ever advised or was the 
Western Adjusting Bureau ever advised that Dr. 
Blackman was acting as the physician or surgeon 
for the Greyhound Lines or the Western Adjusting 
Bureau ? 

Mr. Stahl: If the Court please, we think it is 
immaterial whether he was advised or not. We ob- 
ject on the ground it 1s immaterial. 

The Court: Yes. 

Mr. Baker: Did Mr. Cameron ever advise you 
that he had retained Dr. Blackman? 
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Mr. Stahl: We object on the ground it is imma- 
terial. 

The Court: All right, he may answer. 

A. No. 

Mr. Carson: Your Honor, for the purpose of the 
record we make a motion to strike it. [269] 

The Court: Oh, don’t waste any time. I have 
heard your objection. The motion is denied. 

Mr. Baker: That is all, you may cross examine. 

Mr. Stahl: If the Court please, I don’t think 
there is any cross examination. I do want to make a 
motion in one particular where he testified that Mr. 
Cameron had no authority. I think that calls for 
a conclusion of the witness as to whether he had 
authority or not. If it would be authority which the 
law would recognize, which would be a conclusion of 
law. 

The Court: Itisa statement on the facts, isn’t it ? 
He knew what Mr. Cameron’s duties were, surely. 

Mr. Stahl: Yes. Of course, it would be a ques- 
tion of law whether or not, in view of his duties, that 
we could necessarily follow; that is, a part of his 


apparent authority as a matter of law to 

Myr. Baker (Interrupting): Well, if there is any 
question about that I might ask a few more ques- 
tions. 

MiesCourt: All meht. 

Mr. Baker: As assistant manager of the Western 
Adjusting Bureau, do you know the exact [270] du- 
ties and authority of Mr. Cameron as agent for the 
Western Adjusting Bureau? A. Ido. 
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Q. Mr. Cameron was only an agent for the Pa- 
cific Greyhound Lines in that he was agent for the 
Western Adjusting Bureau, is that correct ? 

oe hates sai, 

@. In cther words, he never worked for the Pa- 
cific Greyhound Lines at any time, is that right? 

A. Never, to my knowledge. 

Q. Well, taking in 1942, at the time this claim 
was settled ? 

A. No, never during any period while I was ac- 
quainted with him, and that goes back for many 
years. 

Q. He was never employed by the Pacific Grey- 
hound Lines? 

A. Never during my period of acquaintanceship 


with him. 
Q. He was an employee of the Western Ad- 
justing Bureau? A. He was. 


Q. And his only relationship with the Pacific 
Greyhound Lines was through the Western Adjust- 
ing Bureau, is that right? 

A. That is correct. [271] 

Q. Now, what was his authority again? I believe 
you recited it once. Recite it again. 

A. Well, the best way I can describe it is, that 
he was employed for the purpose of investigating 
accidents involving the equipment of the Pacific 
Greyhound Lines and which resulted in injuries to 
members of the public. By that I mean, injuries 
to people other than employees of the Greyhound 
Lines; passengers or others not connected with the 
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Greyhound Lines. In addition to investigating such 
affairs, he would, in certain instances, endeavor to 
bring about settlement of any claims which might 
arise because of such injuries. Some of the claims 
were settled, obviously, some were not. Some we 
desired to settle; some we didn’t settle. Some got 
into litigation and could not settle them if we wanted 
to. It is the usual picture of a public carrier in their 
dealings with the injured public. 

Q. He was authorized to investigate personal in- 
juries to third persons and to negotiate for the set- 
tlement of claims? 

A. That is correct. He had limited authority to 
settle claims without reference to the office. If the 
settlement involved money, the payment of money 
in excess of that authority, then he got [272] spe- 
cific authority to settle all claims. 

Q. What was the limit of the authority to set- 
tle without reference to the office? 

A. Mv recollection is $300.00. 

Q. Everything over $300.00 had to be approved, 
did it, by somebody else? 

A. If he were out in the field in any emergency, 
he might draw a draft for any amount which his 
judgment warranted, and that draft would be ac- 
cepted or rejected when it was presented for pay- 
ment, depending upon whether or not, in the judg- 
ment of his superiors, the settlement was justified 
by the evidence. Normally, a settlement for $300.00 
or under would just be passed without any question. 

Q. I will ask you whether or not the Western 
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Adjusting Bureau had any authority to represent the 
Pacific Greyhound Lines, save and except in the 
investigation and negotiation for the adjustment of 
personal injuries to third persons? 

A. That is the extent of our authority. Our en- 
tire relationship looked only toward that end. 

Q. I will ask you whether or not Mr. Cameron, 
as agent for the Western Adjusting Bureau, had 
any further authority than that recited ? 

A. None. [273] 

Q. I will ask you whether or not Dr. Blackman, 
in Indio, had any authority whatever to negotiate 
for, and/or settle any claim against the Pacific 
Greyhound Lines? 

Mr. Carson: We object to the question, your 
Honor. 

Mr. Baker: If you know. 

Mr. Stahl: He is not an officer or employed to 
settle the claims for the Pacific Greyhound Lines. 

The Court: Objection sustained to that. 

Mr. Baker: Did any person other than the 
Western Adjusting Bureau or its agents have any 
authority to negotiate for the settlement of any 
personal injury claim for third persons for the 
Pacific Greyhound Lines? 

Mr. Stahl: We object to that, because, for the 
same reason, this man is not employed or connected 
with the Pacific Greyhound Lines. 

My. Baker: If you know. 

The Court: TI will sustain the objection. 

Mr. Baker: That is all. 
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Cross Examination 
Mr. Stahl: 


Q. Mr. Burke, as I understand it, you said [274] 
that the Western Adjusting Bureau, the work it 
does for the Pacifie Greyhound Lines 1s on a mile- 
age basis? 

A. Our compensation is computed on the basis 
of the number of miles traveled by the Greyhound 
busses during each monthly period. 

Q. And when you adjust claims for them, you 
do that through the man that you send down to in- 
vestigate the accidents? 

A. That is correct. 

@. And Mr. Cameron was one of these men? 

A. He was. 

Q. Just to make it clear, Mr. Burke, these drafts 
are drawn by the Western Adjusting Bureau on 
the Pacific Greyhound Lines? 

eee iareis rel, 

Q. And, of course, were paid by the Pacific 
Greyhound Lines? A. That is right. 

Mr. Stahl: That is all. 

Mr. Baker: Just one more question I forgot to 
ask you. May I be permitted to ask one question? 

Mr. Carson: Yes, go ahead. 


Re-Direct Examination 
Mr. Baker: 


Q. Lam handing you Defeudant’s Exhibits [275] 
B and E, being the releases. I will ask you whether 
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or not those are the forms used by the Western 
Adjusting Bureau, you recognize the forms? 

A. Yes, they are. 

Q. Were they the same forms that were used 
during the year 1942 by the Western Adjusting 
Bureau ? A. The same forms. 

Q. And were any other forms used at that time? 

A. For releases? 

@. Yes. 

A. No. An adjuster might be out in the field 
and find himself without forms and he might draw 
a release in longhand in some isolated case, but if 
he were supplied with his regular equipment he 
would use that form of release, the only one that 
we have. 

Mr. Baker: That is all. 


Re-Cross Examination 

My. Stahl: 

Q. You wouldn’t say, Mr. Burke, would you, 
that an agent hike Mr. Cameron, an adjuster, would 
investigate a claim and find that somebody who has 
been injured in a Greyhound accident required 
medical attention, that he would have no right 
to [276] supply it; order to supply it? 

A. You mean, on behalf of the Greyhound Lines? 

@. Yes. 

A. No, he would have no such authority. Now, 
as a matter of first aid, it is a matter of policy to 
furnish first aid on all of these cases. I am volun- 
teering you an opinion which you find, if you take 
a policy of insurance on your own automobile. 
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Mr. Carson: We object to it 
Mr. Stahl: (Interrupting) He can furnish 

first aid? 

A. Well, he would not have oceasion to unless 


he happened to be present at the happening of an 
accident through some coincidence. He would not 
be so associated with an injured person, or for first 
aid. He would have no occasion to be there. He 
would not come in contact with him until seme 
appreciable period of time after the happening of 
an accident. 

Mr. Stahl: That is all. 

The Witness: I will say this, if I can go on and 
answer vour question, that if, as a coincidence, he, 
or anv of our other adjusters, whether it might be 
a man who normally, in the [277] course of his 
duties, handles Greyhound claimns—we have a great 
many adjusters, we have many men _ handling 
claims, but if they were traveling down on the road 
in an automobile and they came upon the scene 
when it occurred and they could be of assistance 
in seeing that they get to doctors, so what they did 
was to send them to the nearest doctor regardless of 
who it might be. They would assist to that extent 
and they would not be criticized. 

Mr. Baker: In other words, vou would not eriti- 
cize them for exercising the ordinary doctrine of 
humanity in taking care of people who had been 
injured ? 

A. No. I would eriticize an adjuster if he saw 
a wreck of that kind, or if he knew of any other 
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person whose business we handled, if he closed his 
eyes and drove off. 

Mr. Carson: That is all. 

Ir. Baker: May Mr. Burke be excused? He 
wants to get back to Los Angeles. 

The Court: Yes, he may be excused. 

(Thereupon the witness was excused.) 


Mr. Baker: Mr. Parks. 


KARL F. PARKS 


was called as a witness on [278] behalf of the De- 
fendant, and being first duly sworn testified as 
follows: 


Direct Examination 
Mr. Baker: 


Will you state your name, please? 

Earl F. Parks. 

And where is your residence? 

At the present time, Phoenix, Arizona. 

And what is your occupation ? 
Superintendent of Operations for the Pacific 
Gr Eon Lines. 

Q. In what district? 

A. At the present time known as Division 2 
covering the territory between Albuquerque, New 
Mexico, El Paso, Texas, on the east; El Centro and 
Indio, California, on the west. 

@. Your present authority does not go beyond 
Indio? 


SP OPOPO 
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A. That is correct, except on Highway 66, be- 
tween Albuquerque and Los Angeles. It does ex- 
tend through to Los Angeles on that portion of the 
operation. 

Q. In December, 1942, what was your occupa- 
tion? 

A. I was Superintendent of Operations of the 
Pacific Greyhound Lines, headquarters at Los An- 
geles, covering the territory north of San Litis [279] 
Obispo and Fresno, California, to the south, to El 
Centro, Indio and San Diego, California. 

Q. Did you know of an accident that occurred 
on your division, which was then the Los Angeles 
Division, as I understand it? 

A. That is correct, that is Division 3. 

Q. On December 11, 1942, in which Mrs. Zane 
was injured? 

A. Yes. I was stopping at Palms Hote! in Palm 
Springs, California, the night of the 10th and they 
ealled me at approximately 5 o’clock in the morning 
and informed me of the accident, and I got over 
there as soon as I could get dressed and drive over 
to the scene of the accident. 

Q. I understand that Indio, California, was 
under your jurisdiction at that time? 

ee i hat is correct. 

Q. You didn’t actually see the accident. 

A, I did not. 

Q. Nor observe anything about the accident. 
You got there after the accident? 
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A. No. I arrived there approximately, maybe 
an hour and a half after the accident. 

Q. Do you remember the name of Mrs. Zane? 

A. Yes, I do, I remember seeing the young lady 
in the hospital at the time along with a [280] great 
number of others that were injured. 

Q. How many passengers were injured in that 
accident, do you remember, Mr. Parks? 

A. 1 have not reviewed the accident files since 
then, but at the time it seems to me there was ap- 
proximately twenty or twenty-two injured at the 
time. When I arrived in Indio they had them in 
both hospitals there, and some on stretchers, on 
these litters in the hallways where they could hardly 
accommodate them. They were taking the most 
serious ones first. 

Q. How many hospitals were in Indio at the 
time ? 

A. Two, to the best of my knowledge. 

@. What are the names? 

A. Well, just the Coachella Valley Hospital and 
the La Casita, something like that. It is a Spanish 
name for the little house. La Casita, I believe. 

Q. Do you know whether or not those injured 
passengers were taken to both hospitals? 

A. That is right, they were distributed to both 
hospitals. All doctors available there were called 
for emergency treatments. 

@. You say all doctors available, where? 

A. At Indio, California. [281] 
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Q. Do you know how they were taken from the 
scene of the accident to the hospitals? 

A. Some of the—the majority of them were 
taken in by ambulances from Camp Young. There 
was a large Army camp just east of Indio at the 
time, and there is an Army ambulance station at 
Indio and they prevailed upon everything available 
at the time to get those injured in. 

Q. Where did this accident occur, west or east 
of indio? 

A. It happened approximately sixteen miles 
west of Indio. 

Q. That is on the Los Angeles side? 

A. ‘That is right, on Highway 99. 

@. Do you know Dr. Blackman in Indio? 

A. I know him, yes. I have met him. I have 
been treated myself by Dr. Blackman. 

Q. In the event of injuries to passengers, Mr. 
Parks, outside of first aid and taking them to the 
hospital, does the Pacific Greyhound Lines furnish 
medical services at the hospital? 

Mr. Carson: We object to that, he is not in a 
position 

Mr. Baker: (interrupting) Well, you are the 
Superintendent, you know what they do or not, 
don’t you? [282] 

sy, IL GlGy 

The Court: Well, we are interested in this par- 


ticular case. 
Mr. Baker: Well, all right. In reference to 
this case, did the Pacific Greyhound Lines furnish 
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any medical service or hospital service to Mrs. 
Zane? 

Mr. Stahl: We object, if the Court please, on 
the ground that he has not shown whether he knows 
that they did that or not. He was one man. It is 
a large organization. He was simply down there 


away from 

Mr. Baker: (Interrupting) Well, you were in 
charge of the Pacific Greyhound Lines in Indio, 
California, at the time of this accident? 

A. That is right. I was there shortly after the 
accident. 

@. You were solely in charge, were you not, of 
the Pacific Greyhound Lines? A. Yes. 

Mr. Baker: All right, does that satisfy you? 
Did the Pacific Greyhound Lines furnish any medi- 
cal services or doctors to Mrs. Zane? 

A. No, they did not. 

@. Was Dr. Blackman at that time, or is he 
now, an agent of the Pacific Grevhound Lines? 

Mr. Stahl: We object to that, if the Court 
please, on the ground that calls for a conclusion. 

Mr. Baker: Was he at the time of this accident 
an agent for the Pacific Greyhound Lines? 

Mr. Stahl: We object to that on the ground it 
ealls for a conclusion. 

The Court: Well, I don’t know. That would 
call for a legal conclusion. There was no relation- 
ship at all between this doctor and the Pacific Grey- 
hound Lines? 
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Mr. Baker: Well, there was some relationship, 
I will establish that as a predicate. 

Q. What was the relationship between Dr, 
Blackman and Pacific Greyhound Lines at the time 
of this accident ? 

A. The only relationship between Dr. Blackman 
and the Pacific Greyhound Lines is, that he is on 
the medical staff of the Southern Pacifie Company. 
The Southern Pacific Company, being a minority 
stockholder in the Pacific Greyhound Lines, the 
employees of the Pacific Greyhound Lines con- 
tribute $1.75 a month towards the Hospital Associ- 
ation and which assures them of any medical atten- 
tion in ease of sickness, anything happening or acci- 
dents happening off of their tour of duty. If they 
are injured on their tour of duty, then it comes 
under [284] the State Compensation and they select 
a doctor of their own choosing. However, if they 
become ill—anything not covered by the State Com- 
pensation, then a treatment order is issued to the 
doctor in the territory in which they are treated 
without cost. However, the doctor only treats those 
who are employees and who are paid—paid-up 
members of the Hospital Association. 

Q. In other words, the Pacific Greyhound Lines 
participate in the Hospital Association of the 
Southern Pacific, is that correct? 

A. That is correct. 

Q. And contribute the same amount—each em- 
ployee contributes the same amount as the South- 
ern Pacific employees of $1.75 a month? 
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Ae That is right. 

Q. Then those medical benefits—— 

Mr. Carson: (Interrupting) I think that ques- 
tion is slightly leading. I have not objected to it, 
but he has been putting every question in the words 
—IJ didn’t object to it, but it certainly was a little 
bit leading, I would suggest. 

Mr. Baker: J just uttered three words. 

The Court: Yes. 

Mr, Baker: These medical benefits which you 
have testified to, I will ask you whether or not they 
are available to any person except a paid-up em- 
ployee of the Pacific Greyhound Lines? 

A. To paid-up employees only. No others than 
an employee who is paid up and in good standing. 

@. And what disabilities do those medical bene- 
fits cover? 

A. They cover sickness and accidents that have 
happened off of their tour of duty, off the job. 

Q. The ‘‘tour of duty’’ you are referring to the 
course of employment? 

A. In the course of employment. For instance, 
if IT was out riding a horse on a Sunday and I was 
thrown, the hospital benefit would cover that. If 
I had been injured in the course of duty, then I 
would not come under the hospital benefits, but it 
would be the State Industrial Commission, being a 
claim against them. 

Q. Well, does an employe who is injured in the 
course of employment, as you express it, the tour 
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of his duty, come under this Hospital Benefit As- 
sociation ? A. They do not. 

Q. How is that handled when an employee is 
injured in the course of employment? 

A. That is handled by the Arizona State In- 
dustrial Commission. [hose that are employed 
from this Division are brought into the State of 
Arizona. They all come into the Arizona State 
Industrial Commission, to which we pay our insur- 
ance and benefits into them, and all accidents while 
employed on their tour of duty comes under the 
Industrial Commission. 

@. In the event of an employee being injured 
in the course of employment who is entitled to the 
benefits of the State Workmen’s Compensation Act, 
if he desired to go to a doctor who represented the 
company, with reference to employees coming under 
the Hospital Association, how would that doctor be 
paid, if you know? 

A. If he is injured in the course of employment, 
that doctor is compensated by the Industrial Com- 
mission. 

Q. At the regular rates? 

A. At the regular rates, that is correct. 

Q. Is there any provision for the treatment of 
passengers by doctors or hospitals? 

A. ‘There is none whatsoever. In case of an 
accident, why, at any place throughout the seven 
states through which we operate, the passengers 
are [287] taken to the nearest hospital, or where 
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they can obtain medical attention regardless of who 
or where, or what it may be. 

Q. Do I understand you, then, that all that the 
Greyhound Lines will do in the event of injuries to 
passengers is to take them to the nearest doctor, is 
that correct? A. That is correet. 

Q. Do you know whether that was done in the 
ease of this bus accident in which Mrs. Zane was 
so seriously injured ? 

A. That is true. That was reported to the High- 
wav Patrol and the Sheriff’s Office at Indio, and 
they dispatched all the ambulances that were avail- 
able to get the injured people into the two hospi- 
tals. They were not designated. They just brought 
them in there and all the doctors were summoned 
for this emergency and treatment was given in ac- 
cordance with their needs. 

Q. Mr. Parks, as Superintendent of the Grey- 
hound Lines Division, does Dr. Blackman have any 
authority to negotiate for the settlement of claims 
against the Pacific Greyhound Lines? 

A. He had none whatsoever. He is a private 
practicing physician in the city of Indio, California, 
and a member of the Coachella Hospital [288] 
there. Te is not retained by the Pacific Greyhound 
Lines whatsoever. 

Q. Did Dr. Blackman have the right to make 
any representation to Mrs. Zane, or any other per- 
son, binding the Pacific Greyhound Lines? 

Mr. Stahl: We object to that, if the Court 
please, on several grounds. One, it is a leading 


Zoa H. Zane and Jack Zane 351 


(Testimony of Earl F. Parks.) 
question and the other is that this witness we think 
does not 


has not shown that he is able to answer 
that question of his own knowledge. 

The Court: Well, who, in the company would 
be? If you would eall the President he might not 
have anything to do with it; the Board of Directors 
might not have anything to do with it. Maybe this 
man claims he knows that. He says he is. We have 
to accept his word. 

The Witness: What was the question? 

(The question was read by the Reporter.) 


A. He did not. 

Mr. Baker: I will ask you whether or not Mrs. 
Zane was taken to the Coachella Hospital by reason 
of Dr. Blackman being there, or what was the rea- 
son for her being taken there? 

Mr. Stahl: If the Court please, I think he has 
already testified that he came there an hour after- 
wards. [289] 

The Court: Yes, the objection is sustained. 

Mr. Baker: I believe you already stated that 
some of the injured persons were taken to one hos- 
pital and others to another, is that correct? 

A. That is correct. 

Q. Was there any distinction as to which hos- 
pital they should be taken? 

Mr. Stahl: Now, if the Court please, he wasn’t 
there at all. 

The Court: No, he was not. 

Mr. Baker: I will ask you whether or not you 
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know if the Pacific Greyhound Lines had anything 
to do with taking these passengers to the hospital? 

Mr. Stahl: He was not there for that purpose. 

Mr. Baker: Well, do you know? 

Mreeiabl: Objechto 1; on that ground: 

My. Baker: Do you know whether they did or 
not? 

The Witness: ‘They did not. 

Mr. Stahl: Well, I move that it be stricken, be- 
cause he could not possibly know that. 

The Court: He had to learn it from what some- 
one told him. It may be stricken. 

Mr. Baker: You may cross examine. [290] 


Cross Examination 
Myr. Stahl: 


Q. When you spoke of this employee arrange- 
ment you said something about the Pacific Grey- 
hound having a doctor in each territory, or, what 
I am getting at, is, was Dr. Blackman the doctor in 
that Indio territory ? 

A. Dr. Blackman represents the Southern Pa- 
cific Hospital Association and he is there and for 
the purpose of—he is in private practice and also 
contracted with the Southern Pacific Company for 
treating the employees, those that are paid up for 
those benefits in the Hospital Association. 

Q. What I am getting at, he is the doctor in 
Indio who does handle such things for the Southern 
Pacific and, in turn, for the Pacific Greyhound ? 

A. For employees only. 
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Oo That is what I mean. 

eee fiat is right. 

Q. And he is—do you know his connection with 
the hospital there; he owns the hospital, does he, 
or has an interest in it? 

A. I don’t know. He is on the staff of the Coa- 
chella Hospital. It is the largest of the two. 

@. And you were not 
Springs when this accident happened? [291] 


you were out at Palm 


A. Iwas stopping at Palm Springs the night of 
December 10, 1942. 

Q. When did you first hear of it? 

A. Approximately, around 5 o’clock in the 
morning. 

Q. And how far is Palm Springs from Indio? 

A. Oh, it is approximately twenty miles. 

Q. You say vou arrived at the scene of the acci- 
dent about an hour and a half afterwards? 

A. Approximately. When J received the *phone 
eall, why, I washed, dressed and jumped in the ear 
and first went over to the scene of the accident and 
then from there on into Indio. 

Q. Who was it that called you? 

A. The agent at Indio. He was not the agent. 
It was a call from the sheriff’s department for me. 

Q. And you talked to the sheriff there? 

A. I don’t know who it was, whether it was a 
deputy sheriff or, more than lhkely a deputy. The 
sheriff’s office in Riverside. That is a_ sub- 
station. 
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Q. When you arrived at the scene of the acci- 
dent was anybody there? 

A. No one there at all. The driver of the truck 
was there, but not our driver or any of the passen- 
Gere. [oe | 

Q. Now, the Pacifie Greyhound does employ 
some—vou have in your employ, do you not, chief 
surgeons, or surgeons? 

A. We have no doctors under our employ what- 
soever. 

Q. What do you use, Southern Pacifie doctors? 

A. ‘That is correct. The employees, when they 
contribute to the benefits at the hospital are assessed 
a fee of $1.75 a month. Our members are then en- 
titled to treatment. 

Q. You know the connection of the Pacific Grey- 
hound with the Southern Pacific, and that is, that 
the Southern Pacific owns stock of the Greyhound ? 

A. A small portion of stock. 

Nox Stahl: Winat is alll 

Mr. Baker: I forgot to ask Mr. Parks a ques- 
tion, which is my fault. May I open up that point? 

Mr. Carson: Yes, go ahead. 

Mr. Baker: Will you mark this for identifica- 
tion, please? 

(The document was marked as Defendant’s 
Exhibit AE for identification.) [293] 
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Re-Direct Examination 
Mr. Baker: 


Q. My. Parks, by what means do these employees 
obtain treatment from a physician; I mean, is there 
some procedure by which this must be gone through? 

A. The Division Superintendent and those au- 
thorized by him may sign an order, a treatment 
order to the doctor. 

Q. Do I understand, then, that they must have 
an order from the Superintendent .or somebody 
under the Superintendent’s authority before they 
can even go to a doctor? 

A. That is correct, outside of emergency. Then 
the doctor will eall and check with us and see if 
they are in good standing and they will assure them 
that they will mail an order to them. 

@. I am handing you Defendant’s Exhibit AH 
for identification and ask vou what that is, if you 
know ? 

A. This is a treatment order that is issued by 
the Pacific Greyhound Lines to a sick or injured 
employee. 

Mr. Baker: We offer this in evidence. 

Mr. Carson: We think it is absolutely imma- 
terial. Object to it. It is immaterial and [294] 
has no relationship at all. 

The Court: It may be received. 

(Thereupon the document was received as 
Defendant’s Exhibit AE in evidence and read 
to the Jury by Mr. Baker.) 
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Mr. Baker: I guess that-is all, now, Mr. Parks. 
You may cross examine. 
Mr. Carson: No questions. 
Mir Stahl: That is all. 
(The witness was excused.) 


Mr. Baker: We now offer in evidence the testi- 
mony of Dr. Blackman and the nurse. They are 
both on one deposition, the depositions of Dr. 
Blackman and Mis. Gladys Payne. Wiaill you both 
stipulate that they are fiftv miles from Phoenix at 
this time? 

Mi. Stahl: Yes. . 

Mr. Baker: If you will not, I will testify. 

Mr. Stahl: No, that is all right. 

Mr. Baker: Can Mr. Whitney participate in 
reading these depositions? Suppose that you in- 
terrogate and I will give the answers to the best 
of my ability. 

(Thereupon Mr. Baker took the witness 
stand. ) 


Mr. Baker: I will read the first part of it, Mr. 
Whitney. [295] “ 


Mr. Baker (Reading Stipulation, as follows:) 
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“In the District Court of the United States 
for the District of Arizona 


“Civ. No. 642 


“ZOA H. ZANE and JACK ZANE, her husband, 
Piambitis, 
VS. 


“PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


“STIPULATION FOR TAKING 
DEPOSITIONS 


“It Is Hereby Stipulated and Agreed by and 
between attorneys for plaintiffs and defendant 
above named, that the defendant may on Wednes- 
day, the 21st day of February, 1945, at the hour of 
1:00 o’elock in the afternoon of said day at 519 
Miles Avenue, Indio, California, before a Notary 
Public in and for the State of California, duly 
qualified to take depositions as provided in Rule 
28, Rules of Civil Procedure for the District Courts 
of the United States, take the depositions of wit- 
nesses for the defendant in said action upon oral 
examination, whose names and addresses are as 
follows: 


‘Dr. W. H. Blackman of Indio, California 
‘‘Mrs. Gladys Payne of Indio, California 


‘‘Said examination to commence at said hour 
[296] of said day and continue from hour to hour 
and from day to day until completed. 
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‘The depositions when so taken shall be tran- 
seribed, certified and returned to the Clerk of the 
above entitled Court as provided in Rule 30, Rules 
of Civil Procedure for the District Courts of the 
United States. 


‘Dated this 17th day of February, 1945. 
“THRRENCE A. CARSON 
STAHL & MURPHY 
By TERRENCH A, CARSON 
Attorneys for Plaintiffs. 
“BAKER & WHITNEY 
By ALEXANDER B. BAKER 
Attorneys for Defendant.’’ 


(The questions contained in the Depositions were 
read by Mr. Harold Whitney, and the answers were 
read by Mr. Baker.) 

Mr. Baker: 

‘‘In the District Court of the United States 

for the District of Arizona 


‘Civ. No. 642 


“ZOA H. ZANE and JACK ZANE, her husband, 
Plaintiffs, 
VS. 


“PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


“Deposition of Dr. W. H. Blackman. 
‘Be It Known, that pursuant to the Stipulation 
for Taking Depositions, hereto attached, and on 
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the 2ist day of February, 1945, at the Office of Dr. 
W. H. Blackman, 519 Miles Avenue, in the City of 
Indio, County of Riverside, State of California, 
before me, Charles H. Shaw, a Notary Publie in and 
for said County of Riverside, State of California, 
duly commissioned to administer oaths, personally 
appeared Dr. W. H. Blackman, called as a witness 
by the defense in the above entitled cause, who, 
being by me duly sworn, was interrogated by Roy 
W. Colegate, Esq., Attorney for the Defendant; 
the Plaintiffs being represented at the taking of 
said deposition by Terrence A. Carson, Esq., of 
counsel for Plaintiffs; whereupon the following 
testimony was taken and proceedings had: 


—<$—<——_—— 


“DOCTOR W. H. BLACKMAN, 


having been duly sworn to testify the truth, the 
whole truth and nothing but the truth, deposed as 
follows: 


“Direct Examination 
‘“By Mr. Colegate: 


“Q. Dr. Blackman, you are a practising phy- 
sician [298] and surgeon here at Indio? 

*“A. Yes, sir. 

‘“‘Q. And you are licensed in the State of Cali- 
fornia in that capacity? A. Yes, sir. 

“Q. You are an M. D.? A. Yes, sir. 

‘“Q. Will you tell us, please, the nature of your 
training and experience you have had? 
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“A, Tama graduate of the University of South- 
ern California; received my degree in 1933, after 
completion of my first year of imterneship at the 
L. A. County Hospital. I stayed on a second year 
ot intcerneship at the L. A. County Hospital. 

‘In the Spring of 1934 I was down in El Centro, 
and became Resident, m charge of the County Hos- 
pital there; remained there from April 1, 1934, to 
September 1, 1936. 

‘I came here to Indio as an associate of Dr. Gray, 
from 1936, September Ist, to July 1, 1938, at which 
time Dr. Pawley and I bought Dr. Gray’s practice, 
and bought the Coachella Valley Hospital from him 
—the old hospital. 

‘‘Since that time I have been in partnership with 
Dr. Pawley, in practice here. [299] 

‘*@. Will you tell us the nature of your private 
practice, that is, whether there is any special line 
of work that you have followed, or just what sort 
of work you have done? 

““A. Well, of course, in this type of locality we 
have to do general practice. I don’t remember the 
exact percentages. We had it summarized recently. 
I think around about 20 per cent of our practice is 
railroad work. We do quite a little orthopedics, 
and surgery, and internal medicine—everything, 
including obstetrics. 

‘In the County Hospital at El Centro I did prae- 
tically all of the orthopedic work, and a great deal 
of the general surgery. 
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“Q@. Since coming to Indio, will you tell us to 
what extent you have engaged in orthopedic work ? 

““A. Well, I couldn’t tell you off-hand, as far as 
percentage of practice is concerned; but we do quite 
a lot of industrial work, and railroad work. We 
have a great many highway aecidents here, so that 
we do—I would think it would probably be safe 
to say pretty close to 25 per cent of our work would 
fall under the head of orthopedic surgery of one 
type or another. 

‘*@. Has that been true during the vears you 
[300] have practiced here at Indio? A. Yes, 

“@. Will you tell us, Doctor, whether you 
treated Zoa Zane during the period from December, 
1942, until March of 1943? 

‘““A. Yes. She was brought into the Coachella 
Valley Hospital by ambulance on the morning of 
December 11th, following a Greyhound bus accident 
out here near Indio, and remained under our care 
until the 8th of March, 1943. 

‘*@. When you say ‘‘under our eare,’’ what do 
you mean by that? 

“A. Well, Dr. Raymond O’Connell was associ- 
ated with me in practice at that time, and he is no 
longer with us. She was under my direct care. He 
assisted me in the operation. That is about all. 

““@. Will you tell us, please, what you found 
as to her condition when she was brought im on 
December 11th? 

‘fA. She was in very profound shock, and in a 
rather critical condition, on admission, due to a 


362 Pacific Greyhound Innes vs. 


(Deposition of Dr. W. H. Blackman.) 

very severe crushing injury of the right foot and 
ankle and lower part of the leg. The bones were both 
completely fractured, and the soft tissues were so 
badly traumatized that both the blood and [801] 
the nerve supply to the foot had been destroyed, and 
the foot was just hanging on by tendons and shreds 
of muscle. She also had a sprain and abrasion of 
the left ankle, and an abrasion bruise over the right 
knee, and some minor superficial abrasions and 
lacerations of the other extremities, and I believe 
some abrasions of the face. 

‘“@. Will you tell us the extent of the examina- 
tion which you made of her at that time, on De- 
ecember 11th? 

‘CA, Well, I made a complete examination when 
she was admitted, I would say from the top of her 
head down, checking for clinical signs of fractures, 
and internal injuries. Her condition was such at 
the time that we gave her blood plasma very soon 
after admission; gave her morphine for pain, and 
blood plasma. Her condition was such at the time 
that we simply did what is called a guillotine type 
of operation on this crushed extremity; we simply 
severed the remaining soft tissues, put antiseptic 
dressings on, and applied——— 

“Q. Exeuse me, Doctor 

‘‘A, -——sterile dressings, I would say. 

‘“@. I was going to ask you, after finishing your 
answer to the other question, what you did by way 
of treatment. But first of all, when you [3802] ex- 
amined her upon her admission, did you find any 
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injuries other than those you have already testified 
to? A. No. 

“@. Will you tell us, please what you did for 
her in the way of treatment after this examination 
and finding the injuries you have described ? 

“A. Well, after examining her, we took X-rays 
of the crushed foot and leg,—just more as a matter 
of record, to show the extent of the bone damage; 
and I believe X-rayed the knee, because there was 
quite a severe abrasion and bruise over the knee. 

ee eat is, tha right knee? 

““A. The right knee. There wasn’t sufficient 
clinical evidence of any other fractures that we felt 
warranted in taking other X-rays. The abrasions 
and superficial lacerations were cleaned up, dressed. 
We completed this emergency amputation after she 
was out of shock sufficiently to proceed. 

““@. When was that amputation performed ? 

‘fA. That was done on the morning of admis- 
sion. I would say probably within two hours, or 
probably within about an hour after she was ad- 
mitted. She was given plasma first, and as soon 
as she was out [803] of shock, we performed the 
operation. 

‘*@. Will you tell us, please, what other treat- 
ment, if any, you rendered to her on the day of her 
admission, bevond what you have stated ? 

‘“A. She was put to bed after surgery. We put 
traction onto the leg to prevent retraction of the 
muscles. Just treated her mostly for pain and 
shock, the remainder of that day. 
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“Q. During the time that she was under your 
eave she was kept at what hospital? 

“A. Coachella Valley Hospital. 

‘‘Q. That is here at Indio? A. Yes, ‘sim 

“Q, As a part of your care and treatment of 
her, did you keep a chart or record of what you did? 

ok. Yes, sir. 

‘“Q. And what the nurses under you did? 

A Phat ise. 

**Q. Now, Doctor, to the extent that it may be 
of assistance to you, I would like for you to refer 
to that chart or record of her care, and then next 
tell us, please, what your course of treatment con- 
sisted of for this woman, over the period following 
her admission on December 11th until the time 
she was discharged from your care, [804] or left 
your care. 

‘“Mr. Carson: I would like to look at that chart 
before he testifies. 

‘““Mr. Colegate: Yes, that will be satisfactory. 
At this point may the record show that Mr. Carson 
was afforded an opportunity to examine the charts 
and records, and that he did so. Mr. Carson, there 
is no objection to the Doctor referring to those, in 
answering the question which was propounded ? 

“Mr. Carson: No. 

‘CA. On the first day of hospitalization, in addi- 
tion to receiving blood plasma, she also received a 
whole-blood transfusion. She was admitted to the 
hospital at 7:00 in the morning. Morphine, 44 
grain, given at 7:10. Blood plasma was—500 ce. 
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blood plasma was started at 7:25, and followed with 
000 ce of 10 per cent glucose. 

‘*Do you want me to go through this whole thing ? 

“Q. (Mr. Colegate): I don’t think we want to 
ask you for the exact details; but in substance we 
would like to know what course of treatment was 
given to her over that period until she left your 
eare. [305] 

‘“A. The first day she was given a whole-bleod 
transfusion at 11:45. She also received tetanus and 
gas antitoxin, and was given a general treatment 
from then on until her condition improved suf- 
ficiently that we felt that it was safe to do a pros- 
thetic operation. We did a repair of this amputa- 
tion by going up to a point approximately 7 inches 
below the knee joint and removing the bone, reund- 
ing it off, and bringing the posterior flap of the 
heavy calf muscles down over the end of the bone, 
in order to give the stump padding so that she 
would be able to wear an artificial limb. Due to 
the loss of blood at the time of injury, she had de- 
veloped quite a profound anemia. She received a 
total of 4 whole-blood transfusions during the time 
she was in the hospital. At least one of those I 
believe was given after the repair of this ampu- 
tation. She ran a low-grade temperature for a 
while, and we feared at first she might have a bone 
infection. X-rays were taken, and that was ruled 
out. After receiving an additional blood trans- 
fusion, the temperature finally came back to normal, 
and the course of her convalescence. in the latter 


366 Pacific Greyhound Lines vs. 


(Deposition of Dr. W. H. Blackman. ) 

part of her convalesence, was uneventful. We 
simply were giving her [306] time to regain her 
strength before she was dismissed. 

““@. What was the time, please, at which you 
considered the possibility of bone infection, after 
you gave the transfusion to which you referred ? 

‘A, May I refer to the X-ray to get the date 
from that? It was the early part of February, and 
the latter part of January, that she continued to 
run a fever; and on the 3rd of February an X-ray 
of the amputated area did not reveal any sign of 
bone infection. 

‘‘Mr. Carson: What date was that, Doctor? 

“The Witness: The 3rd of February, 1948, that 
an X-ray was taken of the stump. 

“A. She was on sulfa drugs at that time, I be- 
lieve—yes; in fact, we had her on sulfathiazole for 
the latter part—starting on January 31st she was 
placed on sulfathiazole, and that was continued up 
to the time this X-ray was taken on the 8rd, and 
discontinued when the bone showed no evidence 
of infection. | 


‘‘She was also given a great deal of Reticulogen. 
That is a liver extract that is used for [807] stimu- 
lation of blood-building. 

‘‘T believe all those transfusions were given prior 
to the repair of the amputation. When she started 
running fever again, we started her on Sulphathia- 
zole, and took X-rays, and the temperature came 
down to normal in a few days’ time, and the Sulpha- 


Zoa H. Zane and Jack Zane 367 


(Deposition of Dr. W. H. Blackman.) 
thiazole was stopped, and it wasn’t necessary to give 
her a transfusion after that. 

“Q. (Mr. Colegate): During the course of your 
treatment did vou fit Mrs. Zane with an artificial 
limb ? 

“A, We had a man come down from an Ortho- 
pedic Supply House in Los Angeles, Millikin, I be- 
lieve was his name, and he took the measurements 
and made an impression of the limb, and sent the 
artificial limb down after it was made. ‘he im- 
pression was taken, it was made, and sent down to 
her, and only reached her I think just a day or so 
before she left the hospital. 

“Q. Can you tell us when it was the artificial 
limb arrived ? 

“A. J believe the day before she left here. 

[Oe Dideyou ty it to ‘her, or apply 107 

‘CA, No. The Nurses helped her put it on, and 
she tried it with crutches, and she went out of the 
hospital without it, though. She didn’t have [3808] 
it on when she left the hospital. She went out with 
the crutches, but without the artificial limb being on. 

‘Q. Did you see her walking with the artificial 
limb ? 

‘“A. No, I didn’t. I might add, she was very 
anxious to leave as soon as the artificial limb ar- 
rived; and I suggested that she try it out for a few 
days, but she was very anxious to leave, and her 
husband come over after her, and he preferred to 
take her home and practice using it at home. 

“Q. Doetor, during the course of treatment of 
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Mrs. Zane, did you at any time ascertain any frac- 
ture of the neck of the right femur ? 

*“A. No. At the time of admission I made a 
complete examination of the hip region and pelvis, 
along with the general examination, and there was 
no soreness over the hips, or no musele spasm— 
nothing to suggest fracture. There was no rota- 
tion of the thigh, or shortening, suggestive of frac- 
and those are all clinical signs that we look 


cere 
for. 

‘“@. During your course of treatment of Mrs. 
Zane, will you tell us whether you had occasion to 
move and activate her right leg? 

‘““A, A great many times. 

‘“Q. Will you tell us when it was that you had 
[309] oceasion to so do? 

‘‘A. No specific times; but in doing the dress- 
ings, which are done daily there for the first few 
weeks of hospitalization, we had to raise the leg, 
which would naturally cause motion at the hip 
joint, and there was never any complaint made by 
her about pain in the hip region at any time. 

‘‘@. You have said that during her daily dress- 
ings the first few weeks, you had occasion to move 
that right leg of hers. Will you tell us, please, Dr. 
Blackman, whether you had oceasion to move, or 
lift, the right leg after those first few weeks? 

“A. During the last few weeks that she was in 
the hospital, when we were trying to get her up on 
the erutches, she complained of some stiffening and 
soreness of the right knee; but we could find no 
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evidence of any reason for it, other than the fact 
it had been immobilized for such a long period of 
time; and even at that time there was never any 
complaint of pain in the hip, no muscle spasm 
about the hip, or no pain on movement of the thigh 
when we raised it up off the bed. In fact, I recall 
one time—I would say possibly about two weeks 
before she left the [310] hospital—in which I raised 
the right thigh pretty well up off the bed, and took 
hold of the knee and gently manipulated the knee, 
trying to encourage her to move this stump and 
knee-joint, and holding her leg up off the bed, and 
allowing her to do that, helping her move the stump 
and she made no complaint about pain in the hip 
region at all. 

‘“®. During those last few weeks she was under 
your care, what, if anything, did you do toward 
treatment of this stiffness of the right knee of which 
Mrs. Zane complained ? 

‘‘A. We advised her to move it as much as pos- 
sible, and, on oceasion—I would say maybe two or 
three times a week—I checked up with her to see if 
she was getting motion in the knee, and she was 
eradually getting improved motion in the knee- 
joint. I think we used a heat lamp on it, and had 
the nurses massage the thigh muscles and leg mus- 


eles around the knee region. 

‘*@. Did you during those weeks personally move 
or flex that knee of Mrs. Zane’s? 

poem es. I did. 

‘*@. Approximately on how many oceasions ? 
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‘A. Oh, probably on at least half a dozen ocea- 
sions during the last three weeks she was in. [311] 

“Q. Tell us how you did that flexing? 

‘‘A. Simply raised her thigh up off the bed and 
took hold of it, and some of the time had her sit up 
on the edge of the bed, and took hold of the stump 
and moved it back and forwards up to the point 
where it was beginning to hurt; and she was grad- 
ually getting normal motion back there. 

‘Q. Tell us whether—that is, to what extent 
during those last few weeks you were flexing the 
knee in the manner you have testified to—you moved 
or agitated the upper parts of the right leg of 
Mrs. Zane? 

‘‘A. Well, simply as I stated before, in order to 
move this stump as she was lying down in bed, we 
had to raise the thigh off the bed in order to move 
the knee, and that would naturally cause motion in 
the hip region; and, of course, if she was sitting up 
on the edge of the bed, the motion of the stump 
didn’t move the hip joint; but the mere act of sit- 
ting up in bed apparently caused no pain in the 
hip region, whereas it usually would in the case of 
any patient I have ever seen—and T have seen a 
great many with fracture of the femur neck. They 
don’t like to sit up, and sit square; if they do, they 
get pain in the hip region. [312] 

“Q. Doctor, during those first few weeks that 
you were daily dressing the leg of Mrs. Zane, tell 
us what, if any, complaints were made by Mrs. 
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Zane as to pain or discomfort in the upper part 
of her right leg. 

‘f(A. She never made any complaint about pain 
in the upper parxt of her right leg. Her only com- 
plaint of pain was the soreness of the stump itself, 
or of soreness in the knee joint. 

“*@. During those last few weeks of the treat- 
ment of Mrs. Zane, at which time you were flexing 
the right knee, what, if any, complaints were made 
to by Mis. Zane regarding pain or discomfort in 
the upper portion of her right leg? 

‘*A. I simply do not recall of her ever having 
made any complaint whatever as to pain in the 
right hip region at all. 

‘*@. Aside from the taking of X-ray pictures, 
Doctor Blackman, how do vou ascertain and diag- 
nose a fracture of the neck of the femur? 

““A. The fracture of the neck of the femur, if 
it is a complete fracture, always results in some 
shortening of the thigh, and rotation usually out- 
ward; that is, the thigh turns out to the side, and 
the muscle spasm pulling up on it usually causes 
some shortening, so that even though the [3813] 
lower extremity was off, you would notice the dif- 
ference in the level of the knees, when they are 
Iving flat in bed. In addition to that shortening 
and rotation, why, there is always muscle spasm, 
spasm of the muscles about the hip. Motion of the 
hip jomt—I mean motion of the thigh in any direc- 
tion usually causes pain to be referred to the hip 
joint. The sumptoms are really quite classical, and 
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a definite course of symptoms of shortening, rota- 
tion and muscle spasm, and pain over the hip, 
tenderness to pressure over the hip, and pain on 
motion of the hip. 

“Q. During your treatment of Mrs. Zane did 
you encounter any of those symptoms of fracture 
of the neck of the right femur which you have 
referred to in your preceding answer? 

ee No, Cididener 

“Q. What, if anything, did Mrs. Zane say to 
you regarding pain or discomfort in her right hip 
and upper right leg, during your entire course of 
treatment of her? 

‘‘A. I don’t recall that she ever made any com- 
plaint about pain in that region. 

“Q. Tell us, please, Dr. Blackman, whether in 
your opinion Mrs. Zane was afflicted with a frac- 
ture of the neck of the right femur at any [314] 
time while she was under your care? 

‘“A. I do not believe so. 

““Q. Were you acquainted with a Mr. William 
Cameron in December of 1942? 

“A. Yes, sim 

‘*@. What conversations, if any, occurred be- 
tween Mr. Cameron and Mrs. Zane, at which you 
were present? 

“A. The only conversation that occurred in my 
presence was probably about two weeks after she 
was injured. He was down one day, and asked 
about her condition, and I told him I didn’t think 
she was in any condition to discuss settlement; that 
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there was a lot of work to be done, her condition 
wasn’t good. He asked if he could meet her, and 
T told him I would take him in and introduce him, 
but I didn’t think he should discuss terms of settle- 
ment at all with her. TI took him in and introduced 
him, and told her he was the adjuster that was 
investigating her accident 
‘““Mr. Carson: Pardon me, Doctor. What date 
was that? 
‘A. JT don't recall exactly. I didn’t make any 


record. I really think it was nearer two weeks 
after the accident before Cameron ever saw her 
or talked to her at all, and then it was only [815] 
just to be introduced to her. I think he told her 
he was investigating the accident, and wouldn’t 
bother her any at the time; and when she got feeling 
better, why, he would want to talk to her; but 
not to worry about things in the meantime. 

““Q@. (Mr. Colegate): About when did you say, 
Doctor, that this incident occurred when you intre- 
duced Cameron to Mrs. Zane? 

‘fA. I would say approximately around about 
the 20th of December, probably. 

‘“@. Aside from that occasion, were there any 
other times when you were present at any conver- 
sation between Cameron and Mrs. Zane? 

“A. No. 

‘‘Q. Were there any times when Cameron was 
present at any conversations which you had with 
Mrs. Zane? 

‘*A. No, sir. 
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‘““Q. In other words, the three of you were there 
together, except the one time you have told us 
about, is that right? 

‘A. That is the best of my recollection, the 
cnly time the three of us talked together; and 
that, as I said, was more a matter of introduction 
than anything else. 

‘“Q. What, if any, directions or orders as to 
the treatment to be afforded Mrs. Gane did you 
receive from Cameron ? 

“‘A. None whatever, except that she was to be 
taken care of as a private patient. 

“Q. Tell us, Dr. Blackman, whom you repre- 
sented and acted for in caring for and treating 
Mrs. Zane? 

“A. Myself. I might add here that at the time 
this accident occurred, some of the patients were 
taken to our hospital, and some were taken to Dr. 
Morris at the Casita Hospital. The only connec- 
tion that I have with the Pacifie Greyhound is 
that the employees of the Pacific Greyhound come 
under the same medical care plan that the Southern 
Pacific employees come under, and we take care 
of the Pacific Greyhound employees, and they bring 
treatment orders in just the same as though they 
were railroad employees. We have no other con- 
nection with them whatever. 

“Q. As far as your treatment and care of Mrs. 
Zane is concerned, who were you working for? 

“A. Working for Mrs. Zane. 

“@. In treating and caring for her, what, if 
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any, position or capacity did you occupy with the 
Greyhound Lines? 

‘“A. None whatever, as far as her care was 
[317] concerned. I even, to be sure of how the 
thing was to be handled—soon after the accident 
occurred, I sent Dr. Walker, who was Chief Sur- 
geon for the Southern Pacific Company, a tele- 
gram asking if they wished us to report to them 
in regard to the injuries of these passengers. The 
reason for that is because 


“Q. (Mr. Colgate): Doctor, you may tell what 
you did, but your reasons are something you can- 
not state. 

‘““Mr. Carson: That is right. 

“A. I received a wire back very promptly in- 
structing me to take care of them as private 
patients 


“Mr. Carson: Now, wait a minute. We object 
to that unless the telegram 


we object to it. 

“Mr. Colgate: I think whatever occurred be- 
tween Dr. Walker and the Doctor here is strictly 
hearsay, as far as that is concerned. That may 
eo out. 

‘*Mr. Carson: Very well. 

“Q. (Mr. Colegate): Did you ever discuss with 
Mrs. Zane the matter of whether you were employed 
to treat her as agent and representative of the 
[318] Greyhound? 

“A. I don’t recall that £ ever did. J don’t 
think she ever asked me if I was. I thought that 
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I made it clear to her that I had no connection 
with them. 

‘“(. In your presence did Mr. Cameron make 
anv statement to Mrs. Zane as regards the matter 
of the Pacific Greyhound engaging, or not engaging 
you to treat her? 

“A. No. 

‘“@. Do you have your ledger sheets here show- 
ine the account of yourself with Mis. Zane cover- 
ing the handling of this treatment and care? 

‘“A. Yes, I do have (producing sheets). 

‘My. Carson: Let me look at those, please. 

‘Mr. Colegate: Let the record show Dr. Black- 
man has produced three vellow looseleaf ledger 
sheets. Will you tell us, please, what they are? 

“A. Those are simply the bookkeeper’s records 
of the daily charges, and I believe the total charges 
and credits. 

‘*@. Are these—— 

‘Mr. Carson: Why don’t you let the originals 
[319] go in? 

“Mi. Colegate: I was going to say we might 
photostat them. 

“Mr. Carson: I would rather have the original 
sheets. 

“Dr. Blackman: You would have to get my 
attorney’s permission to let those records leave our 
possession. 

“Mr. Colgate: Is that Wallace Rouse? 

“The Witness: No. In Los Angeles. 

‘(Discussion off the record.) 
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“‘Mr. Carson: If you will photostat them, we 
will agree they may go in that way. 

‘“(Record read by the reporter as follows: 

‘€ “Will you tell us, please, what they are? 

‘* “A, Those are simply the bookkeeper’s records 
of the daily charges, and I believe the total charges 
and eredits.’) 

‘“A. Of Mrs. Zane’s record—or should I eall it 
Mrs. Zane’s financial record ? 

“Q. (Mr. Colegate): You will have to tell us, 
Doctor, what they were. Are those sheets part of 
the accounts receivable ledger? 

““A. Yes, they are. 

“'@. Are they the first original entries of those 
items that are placed on them? [320] 

“hs (IE Is ite 

“*@. Under whose supervision were they kept? 

‘fA. Miss Ruth Bastow was the bookkeeper, and 
they were kept under my supervision. She was the 
bookkeeper at the time. 

“Q. Arve they the first original entries of the 
items placed thereon ? 

Ane es. Str 

“Q. They are part of your official office records? 

A. Yes, sir. 

‘‘Mr. Colegate: We wish to have those marked 
for identification. In order that they may be 
offered at the proper time, I would like, Doctor, 
to have photostatic copies made, front and back, 


of those sheets, so that we may return to you the 
originals. 
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‘The Witness: All right. 

‘“Mr. Colegate: I take it, Mr. Carson, as far as 
the photostatic copies are concerned, there is no 
objection on the ground that the photostatic copies, 
rather than the originals, might be appended to the 
deposition ? 

“My. Carson: No. That is all right. They will 
be true and correct photostatic copies. [321] 

‘““The Witness: We can have them photostated 
right here in town. 

‘“(Which said photostatic copies were thereupon 
marked as Exhibits for identification. ) 

“*“Q. (Mr. Colegate): Will you tell us, please, 
Doctor Blackman, in whose name that account ap- 
pears on your books, according to those sheets? 

“A. Mrs. Zoa Zane, 1921 Portland, Phoenix, 
Arizona. 

“Q@. What is the total amount of charges shown 
thereon, if you have them totalled ? 

“A. $1467.00, I believe. 

**@. <As of what date? 

“A. That was February 19th, I believe it was 
totalled to. I have another itemized statement, I 
believe, a copy of an itemized statement in the file. 

“*Q. What, if any, credits are shown on that 
record toward the account? 

‘SA. $1467.00. 

““@. On what date? 

“SA. It doesn’t look like she has dated it. Then 
there was another credit made on the day she left 
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the hospital. The balance from February 19th to 
March 8th, the Zanes paid for by separate check. 

‘““Q. What is the amount of that latter credit? 

“CA, $140.90. 

“*Q. When was that credit made? 

“A. On March 8th. 

‘“Q@. Well, then, Doctor, don’t the total charges 
exceed the $1467.00? 

“A. The date that settlement was made was 
February 19th, and Mrs. Zane paid for the balance 
of the period of hospitalization herself, directly by 
her own personal check. 

‘‘@. Then there were additional charges of 
$140.90 after that date? 

eee litt is ricoh, 

‘*. And were paid for as stated by you? 

fe iat 1s) Richt. 

““@. Were you present at any time when Mr. 
Cameron discussed with Mrs. Zane the settlement 
of her claim? 

“A. No, I was not. 

‘‘™. Were you present at the time Mrs. Zane 
executed any release in connection with her in- 
juries ? 

Nees NG, 

“*Q. Were you present at the time when Mr. 
Cameron delivered any drafts or check to Mr. or 
Mrs. Zane? 

“fA. No. [3823] 

“@. Did you ever have any discussions with 
Myr. Zane during this period that his wife was 
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under your care in regard to settlement of the 
claim of Mrz. Zane against the Greyhound? 

ae No, sit. | 

“@. To what extent, if any, did you see Mr. 
“ane present at the Coachella Valley Hospital dur- 
ing the time Mrs. Zane was under your treatment ? 

‘“A. I only saw him two times, I think, at the 
hospital. Once was either the 2nd or 38rd day of 
her hospitalization, and the other time I think was 
the morning that she left the hospital. 

“Q@. Do you remember what, if any, conversa- 
tions you had with Mr. Zane on the first of those 
occasions ? 

“A. he first occasion I simply informed him 
as to her injuries, and the fact that we had had 
to amputate her foot, and that it would require 
secondary repair, and her condition was still rather 
eritical, but I felt she would probably survive. 

‘““@. Anything more to that first conversation 
which you recall? 

‘A. I don’t recall that there was much more 
vomit iham that, 

“Q. Do you remember what, if any, conversa- 
tion [324] in substance, you had with Mr. Zane 
at the time Mrs. Zane was leaving the hospital? 

‘A. Practically no conversation with him on 
that day. They had the drafts there in settlement, 
and they were endorsing those drafts; and I don’t 
recall having any particular conversation with him 
at the time. 

“Q@. Was Mr. Cameron there at that time? 
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‘“‘A. No. He had been there, I think, the day 
before. This was the morning after they had re- 
ceived the drafts. 

“Q@. When next after Mrs. Zane’s departure 
from the hospital did you have any conversation 
with Mr. Zane? 

‘A. It was in October of 1948, I believe. I 
think it was approximately October 12th. How- 
ever, I am not certain, without checking that back. 
He called me at my home, long-distance, from: 
Phoenix, and the same evening he also called the 
Hospital and talked to the Nurse there. 

[Wwe carson: Now, wait a minute. Don’t re- 
peat any conversation with the Nurse. 

““Q. (Mr. Colegate): He talked to you just the 
one time? [325] 

“A. Yes. 

“@. You tell, if vou will, please, the substance 
of the conversation, as best vou can, that was had 
between you and Mr. Zane at that time. 

‘CA. At the time I received this long-distance 
eall Mr. Zane came on the line and told me who 
he was. It was very difficult to understand him; 
his speech was thick and slurring, and I had a 
great deal of difficulty in finding out just what he 
was calling about, and finally obtained informa- 
tion that Mrs. Zane was then in the hospital in 
Phoenix, under care of some doctor over there, and 
he stated that the doctor found that she had a 
fracture of the right hip, which we had overlooked, 
and that—he went on with quite a long discourse 
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to the effect that we held ourselves out to be good 
and up-to-date doctors, but that we failed to find 
this condition, and that she was unable to use the 
artificial limb; was then in the hospital, and would 
have to be for some time, and would have to have 
an operation that would be very expensive, and 
that they had no money to take care of it—and 
wound up by threatening to sue me and sue the 
hospital. 

‘*@. Doctor, rather than saying he ‘threatened’, 
[326] tell us, if you can, substantially what he said, 
rather than what you concluded. 

‘A. As near his own words as I can put it, he 
said, ‘Lf am going to sue you and your god-damn 
hospital, and when I do, the whole State of Arizona 
will be backing me up.’ 

“@. Anything more of that conversation that 
you recall ? 

‘“A. I told him then that since he was making 
a threat of that nature, that we couldn’t discuss 
the case any further, and he would have to talk 
to my legal representatives. He attempted to go 
on, and I told him I would have to hang up on 
him, if he didn’t cease talking, because there was 
nothing further for us to discuss. 

“Q. Tell us, please, whether on February 19, 
1943, Mrs. Zane was being administered narcotics? 

“A. She was not. 

‘“Mr. Carson: Does he know whether she was 
administered narcotics ? 

‘Mr. Colegate: He said she wasn’t. 
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“Q. Did you see Mrs. Zane on February 19, 
1943 ? 

“CA. Yes, I did. [827] 

“Q. On that day, to your knowledge was she 
under the influence of narcotics? 

‘*A. No. She hadn’t received any for some time. 

“Q. Was there anything irrational about her 
conduct at that time? 

‘fA. No. 

“@. Tell us her mental state, as you observed 
it on that date? 

‘‘A. Perfectly normal, as far as I could observe. 

“Q. What, if any statements, Doctor, did you 
make to Mrs. Zane during the time she was under 
your treatment regarding any other fracture about 
her body, other than those below the right knee? 

‘A. I think soon after admission she asked if 
she had any other fractures, and I told her that 
She did not have. 

**@. Did you at any time state to her she had 
any other fractures about her body? 

‘A. I don’t recall of doing so. 

““™. You don’t recall any representation in that 
regard ? 

“fA. No. 

‘*Q. What, if any, conversation did you have 
with Mrs. Zane regarding the extent of the use she 
might have of the right leg wpon being fitted with 
an artificial member? 

‘‘A. At first she was very worried and despon- 
dent about the fact that she would have to wear an 


384 Pacific Greyhound Lines vs. 


(Deposition of Dr. W. H. Blackman. ) 

artificial limb; she guessed she would have to wear 
slacks the rest of her life; and I told her I didn’t 
think that was the case; that modern artificial limbs 
were made so cleverly that many people wore them 
without it being known, and, in fact, some people 
became so skilled in their use that they could use 
them practically as well as their own member; 
that it was a matter that time would tell, of course, 
as to whether she acquired that amount of skill 
or not. 

“@. About when was it you had such a talk 
with her? 

‘"A. Oh, probably a month or so after she first 
came in. We were talking one evening, and she 
was a bit despondent, sort of felt she was maimed 
for life and wouldn’t be able to wear dresses, and 
act as a normal individual. I tried to reassure 
her by telling her that modern appliances were 
very difficult to detect, and some people really did 
become very skilful in using them, so that some- 
times their best friends didn’t even know they had 
an artificial limb. [329] 

“Q. What, if any, discussions did you have with 
her regarding the specific results that might be ob- 
tained in her case with an artificial limb? 

“A. [ told her that that probably would depend 
largely on the individual case; that I couldn’t say 
that she would be able to run a foot race, or dance, 
like some people do who wear artificial limbs; but 
that with practice she could probably acquire skill. 
It would take her some time to become accustomed 
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to the limb, and that it might have to be readjusted 
to her, as the stump went through a normal amount 
of shrinkage, and that in time she probably would 
become quite adept in its use. 

“Q@. Did Mr. or Mrs. Zane ever inquire of you 
as to whether there were any other injuries to Mrs. 
Zane beyond those which you had treated? 

‘fA. Not that I recall—that is, the two of them 
together didn’t, the time I mentioned a while ago. 
I believe Mrs. Zane did ask if she had any other 
fractures, and I assnred her there was no evidence 
of any other serious injuries at all other than this 
foot and leg that she lost. 

‘“@. About when was that conversation between 
you and Mrs. Zane, Doctor? [330] 

**A. It was not so very long after adinission ; 
probably a week, maybe a couple of weeks after 
admission. 

‘*@. At the hospital? A. Yes. 

“Q. Did you have any conversation with either 
Mr. or Mrs. Zane regarding the terms of the re- 
lease which they executed to the Grevhound? 

“A. No, I didn’t have. 

“‘@. Did you have any conversation with either 
of them regarding the effeet and meaning of the 
release that they gave the Pacifie Greyhound? 

‘“A. J didn’t discuss it with them at all. 

“My. Colegate: You may cross-examine.” 

The Court: We will have a recess at this time. 

(Thereupon a short recess was had.) 
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After recess, all parties as noted by the Clerk’s 

Record being present, the trial resumed as follows: 

(Mr. Terrence Carson assumed the witness 

stand and reads the answers contained in the 

Deposition on cross-examination; the questions 
therein being read by Mr. Stahl.) [831] 


Mr. Stahl: This is the Cross Examination of 
Dr. Blackman by Mr. Carson. 


‘““Cross Examination 
By Mr. Carson: 


‘“Q. Doctor, when Mrs. Zane first came to your 
attention, did you have any conversation with any 
representatives of the Greyhound as to how you were 
to be paid? 

‘fA. Only to the effect that they would attempt 
to protect us when the settlement was made, in this 
way: That if she agreed to a settlement, that they 
would attempt to make the settlement for the hos- 
pital bill a separate check, payable to the Zanes and 
the Hospital and myself, so that they could endorse 
it over to us. But there was no agreement whatever 
—there was no contract between them and us. We 
were just holding the sack, as it were, and depend- 
ing entirely upon the good will of the Zanes to pay 
the bill after they received a settlement. 

‘‘Q. Did Mr. and Mrs. Zane tell you their finan- 
cial condition, when they first came in the hospital, 
or when you first saw Mrs. Zane? 
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‘“A. No, I don’t think any inquiry was made 
about that. [332] 

‘“(. You are sure there was nothing said that 
they would be unable to pay any hospital! or doctor 
bill? Would you say that is right, Doctor? 

‘“A. I don’t think anything was said to that ef- 
ee 

““Q. Did you make any inquiry ? 

fee ecicin t, personally, no. 

‘*@. Did the hospital make any inquiry ? 

‘CA. I don’t know that they did. An action of this 
nature, where an insurance company and somebody 
is involved, we usually rely on the insurance com- 
pany to try to protect us, and we don’t force the 
issue as we would if it were a case of someone who 
had just been injured in their own automobile, where 
we make much more inquiry than we would in a case 
like this. 

“Q. You are sure My. and Mrs. Zane told you 
they had no money, and couldn’t pay any money, 
when they first came in? 

‘A, They may have told one of our representa- 
tives, but they didn’t tell me that. I am not certain 
but what Mrs. Zane may have—come to think about 
it, I think Mrs. Zane did possibly, on one occasion, 
ask me about the hospital bill soon after she came 
in, and seemed to be worried about it; but J told 
her not to worry about that [833] at present; to 
just focus her attention on trying to get well, and 
let somebody else worry about that for the time be- 


ing. 
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*“@. Doctor, did you ever have any conversation 
with Mv. Cameron in regard to this total bill? Was 
it to be fixed at $1,000.00, or any other sum? 

‘‘Mr. Colegate: Excuse me, Mr. Carson. I as- 
sume, under these rules of the United States Dis- 
trict Court all objections, such as the objection that 
agency or authority is not shown, are reserved until 
the time of the trial, and we don’t have to object 
at this time ? 

“Mr. Carson: I think so,” 

Mr. Baker: We renew the objection upon the 
grounds that it is hearsay and purely irrelevant in- 
sofar as the Greyhound Lines is concerned. 

The Court: All right, you may answer. 

Mr. Stahl: The witness didn’t answer the ques- 
tion so he asked another question along the same 
lines. 

The Court: All right. 

‘“(), Did you ever have any conversation with 
Mr. Cameron as to how much you were to be paid 
for the entire work, Doctor ?”’ 

Mr. Baker: The same objection. [334] 

The Court: He may answer. 

‘A. Yes. On one Sunday, I think it was in 
January of ’43, he was down, and wanted to know 
if he couldn’t make a settlement with me in ad- 
vance—an agreement that our entire bill for hos- 
pitalization and doctor’s services wouldn’t exceed 
a thousand dollars; and I told him that I thought 
his request was entirely unreasonable; that I would 
most certainly refuse any such agreement, without 
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consulting our bookkeepers; that I didn’t even per- 
sonally know at the time what the hospital total bill 
had reached; and he asked me to consider that and 
let him know. 

‘The next day, after talking with the bookkeeper, 
I wrote him a very definite refusal, and told I saw 
no reason why we should make any such settlement ; 
that as far as we were concerned, the bill would 
have to go on the basis of the usual rates, and that 
is the method it would go on, and we wouldn't con- 
sider making any cut-rate settlement with him, if 
the bill went over a thousand dollars. 

““@. Doctor, do vou ever remember discussing 
that particular question of how much it was to be, 
night near the door of the room where Mts. Zane 
Was a patient, with Mr. Cameron? [335] 

‘fA. No. It was ina room fully 50 or 60 feet away 
from her room, and the doors were closed in_ be- 
tween—at least the door was closed in the room we 
were 1n. 

“Q. Did you ever inform her of some misunder- 
standing about the doctor bill, or did Mr. Cameron, 
that you know of? 

“A. I certainly didn’t. I don’t know whether 
Cameron did. 

“Q. Do you know how she learned of this con- 
versation ? 

‘A. Not from me. 

“Q. Doctor, when she first entered the hospital, 
did vou give her any assurance at all that she need 
not worry about the hospital bill; that the Grey- 
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hound would take care of it? Did you have any such 
conversation with her?”’ 

Mr. Baker: If the Court please, I object to this 
on the ground that it is the same type of testimony, 
any conversation between Doctor Blackman and the 
plaintiff would be purely hearsay insofar as this De- 
fendant is concerned; irrelevant, incompetent and 
immaterial. 

The Court: The answer may be read. 

‘‘A. Only to this extent: As I stated before, when 
she was worried about the bill, I told her not [336] 
to worry about that; that probably she, of course, 
would receive some sort of a settlement sufficient 
to take care of it, but that I didn’t speak for the 
Greyhound. However, that we were willing to take 
a chance, and the main thing for her to do was to get 
well, and we wouldn’t worry about the financial ar- 
rangements at that time. 

““Q. Doctor, do you know how many times, or how 
often M1. Cameron would come down to see her in 
the period of almost three months—I mean two and 
a half months? 

‘CA. Oh, he was down here several times. I don’t 
believe he talked to her more than three times. He 
was down here in connection with these other cases 
that were in the other hospital, and sometimes 
dropped in and asked how she was getting along. 

‘Q. Twill ask you if it isn’t true that he was out 
here almost once or twice a week for nearly every 
week while she was a patient in the hospital? 

‘CA. J don’t believe so. 
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**(). Doctor, do you remember an occasion shortly 
after she was admitted to the hospital, that some pa- 
tients were being removed to Los Angeles; there was 
some discussion between Mrs. Zane’s husband and 
you about whether or not it was [837] advisable to 
take her to Los Angeles to a hospital? 

‘fA. Idon’t recall discussing it with her. 

‘*@. You had no such conversation or inquiry ? 

‘fA. Not with Mr. Zane, I am sure. 

“@. Or Mis. Zane? 

“A. J don’t think I had with her either. 

‘“@. Was there any suggestion, when Mr. Zane 
came, that—did he inquire, or suggest, that the fa- 
cilities in a Los Angeles Hospital were probably bet- 
ter for such a serious case ? 

‘fA. I don’t recall that he did. 

‘“@. You don’t recall? 

“fA. No. 

“Q. You don’t know whether Zane talked with 
any of the other doctors about that, do you? 

“Mi. Colegate: That wasin Dr. Blackman’s pres- 
ence? 

‘‘A. Not in my presence. 

“Q. (Mr. Carson): Do you know whether he 
talked with vour partner about it at all? 

‘A. Iecouldn’t say as to that. He may have talked 
with him. Pardon me just a minute. This is off 
the record. 

“Mr. Colegate: In this testimony you are only 
entitled to tell what you know of your own [838] 
knowledge; so answer the question the best you can. 
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““Q. (Mr. Carson): Doctor, did Mrs. Zane ever 
inquive of you whether or not any other bones were 
fractured in her body? Do you remember any oec- 
easion ? 

‘“A, The only oceasion was, soon after hospitali- 
zation she asked if anything else was injured, and 
I told her no evidence of any other serious injury 
at all. 

““. You didn’t x-ray her leg—I mean her right 
hip? 

‘‘A. No, I didn’t. 

‘“. Were you pretty busy at that time? 

‘CA. Well, pretty busy all the time. We were 
naturally quite busy the morning of the accident. 
We weren’t unusually on the subsequent days or 
weeks, any more than usual. 

‘“Q. Were some of the people that were injured 
in the accident taken to Los Angeles or San Ber- 
nardino ? 

‘A. Idon’t recall for certain. There weren't any 
other serious injuries, and as nearly as I ean recol- 
lect, I don’t believe we transferred anyone because 
of their injuries. They may have gone on to Los 
Angeles and been referred to a doctor there for fol- 
low-up care, removal of sutures, [339] or something 
like that; but there were none definitely referred out 
for care, except for the fact that they wished to go 
on with their journey, they wished to return to L. A. 
or somewhere else. 

“Q. Doctor, don’t you think it would probably 
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have been advisable, in a case like that, to have x- 
rayed the hip? 

‘“A. J see no reason why, when there were no 
physical signs, and no complaint relative to the hip 
at all. Of course, the ideal situation, I presume, with 
any accident, would be to x-ray everything from the 
top of the head down to the feet. But it isn’t prac- 
tical; and unless there are some signs of injury, they 
don’t usually do it. 

“Cy. You said she was running a fever some time 
along in January, Doctor. I think you described 
that. What date was that? 

‘“A. Yes, there was a little drainage from the 
soft tissues of the stump. There had been an abra- 
sion of the skin, and it had a shght infection, and we 
finally decided that was the cause of the fever, be- 
cause when this little infected abrasion cleared up, 
her fever subsided, and she didn’t have any more 
fever. 

“Q. Do you think the giving of suifa drugs had 
anything to do with reducing her fever? [340] 

“A. It helped—it was really just a superficial 
infection, and it undoubtedly helped clear it up. 

““Q. Doctor, is it easy to fracture a hip? 

‘“A. No. Usually not, in a young person. It usu- 
ally requires violence, a fall. One of the common- 
est means of getting this type of a fracture is a fall 
on the hip, falling on the point of the hip. 

“Q. Could it have been, Doctor, possibly true 
that she did have a fracture of the hip along in Jan- 
uary, and that was the cause of the fever? 


a) 
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“A. No. 

“Q. It couldn’t have had any connection with it 
at all? 

‘CA. No, it wouldn’t have—I don’t believe it could 
have been possible. Every person has fever, due to 
a fracture, it is a closed fracture, with no compound- 
ing of the fracture. Fever usually subsides within 
a day or two, or a very few days, and it is usually a 
very low grade fever, subsides quickly, and occurs 
only immediately after the fracture is sustained, and 
not a month to a month and a half afterwards. 

““Q. Did Mrs. Zane ever discuss settlement at 
all with you, or was anything suggested about [341] 
settlement? 

‘“A, She asked me, I think, in January, for my 
opinion as to what she should receive in the way of 
settlement, and I told her I hadn’t the slightest idea ; 
that I just didn’t know what basis those cases were 
settled on, and I wouldn’t even know how to begin 
to give her an estimate of what she should receive 
in the way of settlement. 

“Q. Did you ever suggest to her, Doctor, that 
$15,000 would be a good settlement? 

‘A. No. I never mentioned any figure to her 
whatever. In fact, I very carefully avoided it. 

‘Q. Doctor, this account is in the name of Mrs. 
Zoa Zane, and not in the name of her husband, 
is it? 

Soe: 

“<Q. When you keep accounts, do you keep—when 
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a woman is married, do you generally keep it in the 
name of the husband or the wife? 

“A, Usually keep it in the patient’s name. If it 
is a minor, sometimes one of the party’s name is put 
on there. 

“Q. When you bill them, do you send the bill to 
the wife or the husband, generally, when you keep 
them in the wife’s name ? 

“A. Wesend them direct to the individual. [243] 

“*@. To the individual. Who would be the indi- 
vidual—the husband or the wife? 

‘A. Well, in a case like this, the patient I should 


say. 

““Q. You wouldn’t look to the husband for any 
liability in the case, then, as to the payment of the 
bill? 

‘fA. Well, we don’t have any fixed rule in regard 
to that matter, I don’t believe. 

““Q@. Now, Dr. Blackman, this shows a charge to 
Mis. Zoa Zane. How much of the bill did the Grey- 
hound actually pay you for vour services ? 

“Mr. Colegate: That is assuming facts not in evi- 
dence, to-wit: That the Greyhound paid him for his 
services. I don’t know whether that is necessary. 

‘“‘Mr. Carson: He can answer the question, if 
it was.” 


Mr. Baker: Just a minute, there has already been 
an objection. The objection, I think, is sound. We 
object to this question on the grounds that it 1s as- 
suming a fact not proven in the case; that is, that 
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the Greyhound Lines actually paid him anything 
for the services. 


The Court: You may read the answer. [343] 


‘A. Let’s put it this way: The Pacific Grey- 
hound issued a draft in the amount of $1467.00, pay- 
able, if [ remember correctly, to Mrs. Zoa Zane, 
Jack Zane, her husband, Coachella Valley Hospital, 
and Dr. W. H. Blackman. 

‘“. Do you own a part interest in the hospital, 
here, Doctor? 

Pte. Y eS, Sir. 

‘‘. How much of an interest do you own? 

‘““A. A half interest. 

‘Q. The Greyhound actually paid you up to the 
time of the day of the release, for medical services 
and hospital bills, did they not? 

Mr. Baker: We make the same objection, as- 
suming that the Greyhound Lines did pay. 

The Court: He may answer. 

‘fA. They paid it in that way, by this draft; but 
we couldn’t have cashed it without their endorse- 
ment. 

‘‘. But nevertheless, they paid it; that 1s, you 
got your money in that way? . 

ao, I CS) Sti: 

‘“Q. After that, you received a check for $140.90 
from them direct, did you not? 

‘A. Bycheck. I think Mrs. Zane wrote the check, 
if I remember correctly. [344] 

“Q. Did you ever discuss at all with Mr. Cam- 
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eron the question of the payment of the hospital bill, 
up to the time of the release? 

“A. Only in this way: That he assured me they 
would make every effort to protect us by writing the 
check payable to all parties concerned. 

““@. Doctor, how long have you handled business 
for the Greyhound here? 

‘‘Mr. Colegate: Excuse me. That is objected to 
as assuming facts not in evidenee. 

“Mr. Carson: You can make your objection; but 
I think he can answer the question. 

‘‘Mr. Colegate: Well it is not clear as to what 
you mean by handling business for the Greyhound. 
He said he treated their employees. 

“Mr. Carson: You went into that directly, and 
T have a right to cross-examine. J will put the ques- 
tion this way:”’ 

‘Mr. Baker: That is objected to on the grounds 
it is assuming a fact not proven in the ease. 

Mr. Stahl: He made no answer to that, did he? 

Mr. Baker: No. 

Mr. Stahl: ‘‘Q. Doctor, how long have you been 
treating—that is, people who have been [845] in- 
jured in wrecks by the Greyhound—or how many 
have you treated, and how long have you been treat- 
ing them ? 

‘CA. Well, ever since I have been in Indio. 

‘‘Q. How long has that been, Doctor? 

‘‘A. Since September, 1936. 

‘“™. You have been treating patients—— 

‘CA. Some of them. 
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‘“@. For the Greyhound? 

‘“A. Some of them. Not all of them. They are 
at liberty to go where they please. 

“*@. How many patients have you treated dur- 
ing that period of time? Do you have any idea at 
all, Doctor, how many a year, or how many a month? 

‘‘A. No. It is really rather infrequently that we 
are called on to treat passengers. Probably not even 
one a month. 

‘*@. Have you ever treated any patient in any 
other wrecks except this one? 

‘fA. Yes. There was another bus accident. In 
fact, I think there were two other bus accidents in 
which we had groups of people brought in with just 
minor injuries; nothing serious. 

‘*@. Taken to the hospital where you own a half 
interest ? [346] 

‘‘A. I think, on those occasions also, we received 
part of the patients, and some probably went to the 
other hospital. 

“*Q. May I ask who paid for this? Was it the 
Greyhound ? 

“A. I think so. I think some of them have been 
unpaid, and still are. 

“Q. Now, Doctor, in regard to Mr. Cameron’s 
discussion of a thousand dollars. How did he come 
to do that, do vou remember ? 

‘“A. I couldn't understand that at the time and 
I still don’t. 

““@. You still don’t understand it? 

“fA. No. 
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““Q. Doctor, I assume if he was going to pay 
the medical bill, if it was unlimited, he wouldn’t have 
asked such a question, would he? 

“Mr. Colegate: That is objected to as calling 
for a conclusion of the witness, as to what Mr. Cam- 
eron may have had in mind. 

“Mr. Carson: That is probably right.” 

Mr. Baker: That is objected to on the ground that 
it is argumentative and also calls for a conclusion 
of the witness. 

My. Stahl: It was not answered. 

Mir Stahl: ‘‘Q. Do you remember the exact 
[347] conversation you had with Mr. Cameron, what 
he said in regard to trying to hmit the amount to be 
paid, Doctor? 

‘A. JF don’t remember the exact conversation, eX- 
cept that he made that suggestion, and I told him I 
couldn’t waderstand why he should make such a sug- 
gestion ; that I couldn’t get his viewpoint, or find out 
what he was driving at, or why. 

“Q. Doctor, I notice that in the bill included aft- 
er time of settlement—what are these charges for— 
a dollar and a half—do you know what they are for? 

‘A. Probably for some of the injections of Retic- 
ulogen, or liver extract she received. But that is just 
an assumption. I don’t know for sure. They fre- 
quently just make a flat charge for medicines over 
a period of time. They may have included any other 
medicine she received. 

“Q. Now, Doctor, I think you testified a while 
ago that Mrs. Zane asked you about the fitting of 
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an artificial limb. When did you first discuss this 
artificial limb with her, do you remember ? 

‘A. T don’t remember the exact time or date. 

‘“Q. On how many occasions ? 

“A, Well, I do veeall discussing with her the 
[348] possibility of either waiting until she was 
able to leave the hospital and letting her go either 
to Los Angeles, or return to Phoenix, and have an 
artificial limb fitted; or seeing if we couldn’t get 
some representative from the supply house down 
here to fit the limb, or take the measurements and 
have the limb made before she left. 

““Q. Who brought that man down from Los An- 
geles? 

‘“A. So far as I know, he came down by himself. 

‘“Q. How was the knowledge imparted to the rep- 
resentative that she was injured ? 

“Mr. Colegate: That is, to the extent you may 
know about it. 

“Q. (Mr. Carson) If you do know, Doctor. 

‘“A, We wrote one of the Supply Houses, and 
IT had a conversation with a representative on the 
phone after he had received my letter, relative to 
it; and they said they would send a man down there. 

“Mr. Colegate: Doctor, we would save a little 
time if you would leave out what somebody told 
you. That is hearsay. Likewise, leave out your con- 
clusions as to what you thought. 

‘““My. Carson: My friend, I can’t agree with [349] 
you on the theory of evidence. JI think any conver- 
sation he had is clearly admissible in evidence. 
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“‘Mr. Colegate: If the question calls for that. 
For instance, here he recites some hearsay, which 
simply clutters up the record.’’ 

Mr. Baker: We wish to make an objection, Your 
Honor please, on the ground that it was hearsay. 

Mr. Stahl: It was not answered. 

Mr. Stahl: ‘“‘Q. (Mr. Carson) Now, you said 
vou had a conversation on the telephone with him. 
Did you have a conversation with him yourself, Doc- 
tor? 

joe Ves, sit’. 

‘*Q. He came down? 

(DIEHL IS Gi 

“Cy, Did you ever suggest to her, Doctor, that 
she probably could walk, and her hip would be as 
good as normal, with an artificial Amb ? 

‘‘A. Only indirectly, at the time I mentioned 
some people did become skilful in the use of artificial 
limbs. 

‘“Q. Were you in the room when some pictures 
were shown of some people dancing, when the rep- 
resentative was down here? [350] 

‘CA. I believe I had a folder—at the time we 
were talking, I think I had a folder advertising a 
certain type of artificial limb, in which it showed 
the man sprinting, or dancing, and various stunts 
with it. 

“Q. Mrs. Zane is a very young woman, I think 
she was 22 vears old at the time? 

ooo et the time, I believe. 
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“Q. There was some conversation, though, that 
she probably could use an artificial limb? 

f2ie oulely. 

‘‘Q. Doctor, assuming there could be a mistake 
as to the hip being broken, she probably could have 
worn an artificial limb, could she not, if in truth 
and fact her hip was fractured at the time, and 
that would prevent the use of an artificial limb, 
would it not, if it were fractured, if the hip were 
fractured ? 

‘““A. It would, unless she got union of the frac- 
ture. Of course 


*“). What if a subsequent operation— 

‘“‘Mr. Colegate: The witness hadn’t finished. 

“@. (Mr. Carson): Go ahead, Doctor. 

‘“‘A. Of course, if there was non-union, she 
wouldn’t be able to bear weight. 

‘<Q. What do you mean by ‘non-union?’ [351] 

“CA. Failure of a fracture to heal. 

‘‘@. Assuming these facts to be true, in this 
hypothetical question, that there was a graft, bone 
graft tried to make a union of the hip, or the frac- 
ture, and subsequently failed, it would be rather 
difficult, under those facts, to use an artificial limb, 
would it not? 

‘fA. Yes; you would still have a non union. 

‘*). When there is non union, that socket slips 
up and down and rotates ? 

‘fA. The motion at the fracture point here— 
this is the head of the femur, and the motion is up 
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and down here at this point (referring to diagram 
in book). 

‘“Q. I understand. 

“A. And when the weight comes down, this 
shdes up. An artificial limb could be made with a 
modification so that a ring comes around here, and 
a person could still use an artificial limb—but, of 
course, not as well as though vou had a solid wnion. 
I might add that in such a hypothetical ease, 
where a bone graft failed to give wnion, one could 
resort to a fixation operation which would give a 
stiff joint, and still allow weight-bearing and the 
use of an artificial limb. 

‘“. That would require a stiffening of the [852] 
joint? 

‘*A. More recently, the Army and Navy have 
removed the head from the socket, and put one of 
these metal plates over the end of the fractured 
point, and they claim they are getting weight-hear- 
ing and some function with motion. 

‘“™. She was given back rubs up to the time she 
left, was she not, alcohol back rubs? 

“A. That is part of the daily nursing eare. 

““d. I see. On the 3rd day of March you ex- 
ercised her leg, I think the record shows here, in a 
chair, knee exercise. A. That is right. 

*““Q. Doctor, referring to this right here in the 
ehart, on the 9th day of February: What does this 
mean ? 

“fA. This is that Reticulogen. It is an extract of 
liver with vitamin B complex, which stimulates 
blood formation. You very frequently find a per- 
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son who has lost a great deal of blood, will respond 
very nicely to that and build their own blood, so 
vou don’t have to do quite so many transfusions. 
Of course, transfusions are of immediate benefit, but 
it seems to have a tenic beneficial effect in regard 
to blood formation. 

“@. Doctor, I think you stated a while ago 
[353] you treat some of the Pacific Greyhound em- 
plovees here, do you? A. Yes. 

‘*@. Do they run m here? Some of the drivers 
stay here? 

‘‘A. Yes. That is—I guess you would eall it a 
sort of Division Point. They run from here to 
Phoenix, I believe, and from here to Los Angeles. 

““Q. They are under your medical supervision, 
some of the drivers, are they? 

“A. All of the Pacific Greyhound employees, and 
all Southern Pacific employees, carry under a plan 
whereby they have a payroll deduction, and they 
are entitled to medical care and hospitalization, and 
the 8S. P. Hospital Department appoints doctors 
around various localities on their lines as district 
surgeons to take care of as much business on the 
spot so they don’t all have to go in to the general 
hospital in San Francisco. 

“@. Doctor, did you learn anything about the 
nature of the accident when the patient was ad- 
mitted ? 

“A. Yes, from some of the Highway Patrol 
officers. They told me what had apparently hap- 
pened 
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‘‘Mr. Colgate: Excuse me. I think Mr. [354] 
Carson means did you learn it from any of the 
parties to this case. What the Highway Patrol 
officer said, of course, would be hearsay. 

‘‘A. Some of the other passengers on the bus, 
with minor injuries, told us something of the aec- 
cident. 

**@. (Mr. Carson): There is an entry here 
made on admission, * Injured while riding on a Grey- 
hound bus. Right front portion of bus was de- 
molished when it crashed into the rear end of a 
truck which it was attempting to pass. Patient 
suffered severe multiple compound fracture of right 
foot and ankle, and almost complete traumatic am- 
putation of ankle. Blood supply and nerve sup- 
ply to foot destroyed by the crushing injury.’ ‘The 
admission diagnosis:’—that shows in the history, 
does it not? 

“A. Yes. That is my own writing. 

““Q. (Reading): 

‘1. Traumatic amputation of right foot at level 
of ankle joint, with compound fractures of both 
bones of leg at approximately 3 inches above the 
ankle joint.’ 

‘“That must naturally have been a very, very 
severe accident and severe blow? 

“A. Yes. [355] 

““Q. Could it have been possible, Doctor, that her 
knee was—well, put it this way: Would it have 
been possible for her to have fractured her hip joint 
in such an accident? 
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“A. It would be possible, with such a severe 
trauma. But she certainly would have had some 
symptoms of such a fracture. 

‘“Q. Did you ever at any time discuss the ques- 
tion of settlement with Mr. Cameron, what she was 
going to get? 

‘““A. I believe on the day of settlement Mr. 
Cameron came down here to the office and told me 
what they had settled for. 

‘*. Did he tell you he had given her a draft 
payable to you and the hospital and somebody else, 
for over a thousand dollars? 

‘CA, He either came down or called me on the 
‘phone from the hospital, and told me. I am not 
sure which. I believe he was down here to the 
office and said he had left the drafts with them. 

““Q@. After settlement was made, did you ever 
see the representative of the artificial limb com- 
pany trying to fit an artificial limb on the patient ? 

“CA. No. 

‘*@. Doctor, did you ever assure Mrs. Zane at 
[356] any time that she would be all right; that she 
would be able to be a normal person, be a normal 
wife, and would be able to get around if she had an 
artificial limb ? 

‘‘A. Yes, I think I did tell her that I thought 
she would be able to live a fairly normal life; that 
she just mustn’t be too self conscious about this 
artificial limb; that if she didn’t tell people about 
it, most of them wouldn’t know it, or suspect it. 

‘‘Q. Did you ever have any conversation with 
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her about taking care of the babies, or doing house- 
work, or doing things like that? Did she ever make 
any inquiry about that? 

‘‘A. No, not specifically, except that as I said a 
moment ago, 1 think I did assure her she would 
probably be able to live a fairly normal life. 

Sitrecarcon: J think that is all.’’ 

Mr. Baker: I will read the further Redirect Ex- 
amination of Dr. Blackman. 

(Mr. Baker resumed the witness stand to read 
the answers; Mr. Whitney reading the ques- 
tions: ) 


Mr. Whitney: 

‘““Mr. Colegate: I think I would like to ask this 
one question which I omitted from the direct. [357] 

‘*. Doctor, would the wearing of an artificial 
leg by Mrs. Zane, and the bearing of weight on it, 
cause her pain at the site of the fracture, if she 
had been affected with a fracture of the neck of the 
right femur at the time she left your care? 

“A, Yes, the bearing of weight would cause pain. 

‘‘Mr. Colegate: That is all. 

‘*(Stipulated by and between the attorneys for 
the respective parties hereto that the signature of 
of the witness to the foregoing deposition may be 
waived.) ”’ 
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Thereupon the deposition of Mrs. Gladys Payne 
was read. 


‘‘Tn the District Court of the United States 
for the District of Arizona 


“Civ. No. 642 


“ZOA H. ZANE and JACK ZANE, her husband, 
Plaintiff, 
VS. 


“PACIFIC GREYHOUND LINKS, a corporation, 
Defendant. 


‘‘Deposition of Mrs. Gladys Payne. 


‘‘Be It Known, That pursuant to the Stipulation 
[358] for Taking Depositions, hereto attached, and 
on the 21st day of February, 1945, at the office of 
Dr. W. H. Blackman, 519 Miles Avenue, in the City 
of Indio, County of Riverside, State of California, 
before me, Charles H. Shaw, a Notary Public in 
and for said County of Riverside, State of Cali- 
fornia, duly commissioned to administer oaths, per- 
sonally appeared Mrs. Gladys Payne, called as a 
witness by the defense in the above entitled cause, 
who, being by me duly sworn, was interrogated by 
Roy W. Colegate, Esq., Attorney for the Defend- 
ant; the Plaintiffs being represented at the taking 
of the within deposition by Terrence A. Carson, 
Lisq., of counsel for Plaintiffs, whereupon the fol- 
lowing testimony was taken and proceedings had: 
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MRS. GLADYS PAYNE, 


having been duly sworn by the Notary to tell the 
truth, the whole truth and nothing but the truth, 
deposed as follows: 


‘Direct Examination 
By Mr. Colgate: 

“@. Your name is Mrs. Gladys Payne? 

Puke Wes. 

‘*Q. You live where, Mrs. Payne? 

‘SA, 421 Oasis, Indio. 

“‘Q What business or profession do you [359] 
follow? 

““A. Iam a practical nurse. 

“. For what length of time have you followed 
that profession ? 

‘*A. About 12 years. 

‘*@. Were you associated with the Coachella 
Valley Hospital here at Indio during the period 
from December of 1942 until March of 1943? 

“A. Yes, I was. 

‘“. As a matter of fact, I believe you are still 
associated with the hospital ? A. I still am. 

‘“@. For what length of time have you been 
associated with the Coachella Valley Hospital here 
at Indio? 

‘A. I started working for them in 1936, but I 
haven’t worked steady. I have been gone a few 
months at different times. 

“*(. Did you become acquainted with Mrs. Zoa 
Zane at the Coachella Valley Hospital in December, 
1942? 
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‘CA. Twas on duty then. That is when she came 
into the hospital. 

“QO. I believe that was on December 10, 1942. 
Do vou recall the date, Mrs. Payne? 

‘“A. I believe it was the 10th or 11th. [3860] 

““Q. Were you there at the Hospital from that 
time on until Mrs. Zane left, which I believe was on 
March 8, 1943? A. Yes, I was. 

‘“Q. In what capacity were you at the hospital 
during that period? 

‘“A, Well, I do general duty, floor duty there. 

‘“Q. Were you on duty each day during that 
period ? 

‘“‘A. Six days a week. I just work six days a 
week. 

““Q. During that period from December 10, 1942, 
until Mareh 8, 1948, you were on duty six days 
each week ? A. Yes, I was. 

“Q. During what hours, Mrs. Payne? Can you 
tell us? 

‘CA. As well as I remember, I worked all that 
time from 7:00 until 3:00. Sometime we have to 
change shifts, but I can’t remember changing any 
at that time. 

‘‘@. During that period what, if any, services 
or attention did you render to Mrs. Zane at the 
hospital? 

‘“A. Well, some mornings—not every morning— 
we don’t have the same patients every morning; we 
[861] change around different rooms—but some 
mornings I bathed her, and rubbed her back and 
changed her linen. 
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‘‘@. Did you also have occasion to assist her in 
using bedpans and things of that kind? 

Ame did: 

““@. You said you changed around so that on 
different days you took a different group of 
patients ? 

“A. That is the way we do, yes. 

““Q). How frequently during that period did you 
have Mrs. Zane in your group of patients? 

‘*A. Well, I couldn’t say definitely, because I 

can’t remember. 
—“@. Would it be a third of the time, or a fourth 
of the time, or half of the time? In other words, 
how many groups of patients did you alternate 
between during that period? 

‘‘A. Well, we usually have about three; but I 
just couldn’t say definitely what portion of the 
times 1 would have her. 

‘“@. Would you say you had her as much as 
one-fourth of the time? A. Yes, I would. 

‘*Mr. Carson: I think this is leading. 

““Q. (Mr. Colegate): Tell us, if you can, any 
[362] portion or range of portions of time you 
had her in your group? 

‘*A. I could tell by looking on the chart. Every 
one of us has a chart for our patients—what we did 
for them, and [ can tell my handwriting. The Ist 
of January, 1943, was the first day I took care of 
her here (referring to chart). ° 

‘*@. From that time until March 8, 1943, ean 
you estimate what part of the time you attended 
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Mrs. Zane? In other words, what part of your six 
days each week was she under your care? 

‘A. Well, I would probably have her one day 
during the week for her bath and morning care; 
but during the day, why, any time her—if she 
wanted a bedpan or anything, we would answer it. 

*‘Q. As I understand it, she was in the group of 
patients you cared for probably one day each week? 

pA Ves. 


‘““Q. In addition, you sometimes served her as 
floor nurse when she rang her bell? 

oe) cs, that is eu. 

“Q. Are you acquainted with Mr. William Cam- 
eron, Mis. Payne? 

‘A. That is the man, the Adjuster that came 
to see her? [863] 

“Q. Yes. Do you know who he is when you 
see him? 

“A. No, I wouldn’t remember him. 

‘““Q. Were you present at any time that Mr. 
Cameron engaged in any conversation with Mrs. 
Zane there at the hospital ? 

“‘A, No, I don’t reeall any. 


‘‘Q. During the course of your acquaintance with 
Mrs. Zane there between January and March of 
1943, what, if any, care or treatment did you render 
to her right leg? 

‘“A. Well, when her bed was changed, her under- 
neath sheets, it would always take two to do that. 
One would have to hold the leg and move the pil- 
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Jows—her leg was propped on pillows—while the 
other one changed the underneath sheets. 

“"Q. Besides that, what, if any, treatment or care 
did you give to her right leg or right knee during 
that period? By that I mean to include any manip- 
ulation or anything that would cause you to move 
her right leg. Will you tell us what, if anything, 
there was of that kind? 

‘‘A. After she was able to sit up, each day—lI 
won't say each day, either—but at intervals the 
Doctor would ask us to exercise that leg, bend the 
knee and move it around when she would be in a 
chair. [864] 

“@. You say ‘in a chair.’ What chair is that? 
A wheel chair? 

‘‘A. Sometimes she would be in a wheel chair, 
and sometimes we would just have her in an easy 
chair we have there. She would sit in that. 

“*@. Can you tell us approximately when it was 
that the Doctor requested this exercise to the right 
leg, that is, more than just between the Ist of 
January and the 8th of March? Can yon tell us 
more exactly the date? 

‘A. No, I couldn’t tell. I suppose it is on the 
ehart here. 

“Q@. During that time did you ever personally 
perform any of that exercise to the right leg? 

“A. Not while she was in bed, no. We always 
have the surgeon nurses that do those things. 

**@. Did you ever do so when she was out of 
bed, in the chair? 
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‘“A. Ihave seen her, yes, when she would be in 
the chair. We would encourage her to, and help 
her move that leg. 

““Q. Did you personally ever take hold and 
move the leg? 

‘CA, T ean’t remember of doing so. 


“(. How many occasions were you present when 
[365] the right leg of Mrs. Zane was exercised, be- 
tween January Ist and March 8th, if any? 

‘A. Well, I was present several times. I 
eouldn’t say how many. 

‘““Q. Well, you have said several. Can you tell 
us some range of numbers? In other words, some- 
where between particular figures ? 

‘“A. No, I really couldn’t. I don’t know if we 
put on the chart each time or not that they were 
exercised. 

“Q. Do I understand you to say there were 
some times when you were present that that was 
done? A. Yes. 

‘“. What, if anything, did Mrs. Zane state at 
those times that this right leg was moved and 
exercised ? 

“*A. Well, it seems as though the pain was more 
in her knee, in moving the knee,—it was straight 
for so long. 

‘fd. Do you mean that is what she said? 

‘fA. That is all I can recall her complaining of. 


‘*@. Now, what is all you can recall her com- 
plaining of? 
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‘‘A. Of soreness, or pain in her knee when it 
was moved. [366] 

““Q. Do you remember any other statements she 
made at the times of those exercisings of the right 
leg? 

‘CA. No, I can't. 

“Q. What, if anything, did she say at these 
times regarding pain in the knee, you have just 
mentioned ? 

‘“A, Well, her knee was—her leg had _ been 
straight, you know, just laid out straight for I 
don’t know just how long, but weeks, and her knee 
was more or less stiff, not bending. 

“Q. Allright. But the question is, Mis. Payne, 
what she stated on those occasions with regard to 
the knee. What did she say when the knee was 
exercised ? 

‘A, Well, I can’t remember what she said, but 
I know it was more or less painful to her in the 
knee when it was bent: When you bend the knee, 
why, she seemed to have pain in it. 

‘“Q. What do you mean by ‘it’? 

**A. In the knee. 

“Q. What, if any other complaints, did Mrs. 
Zane make upon those occasions when the leg was 
exercised ? 

“A. T can’t remember any other pain—of her 
[367] complaining of any other pain when she was 
exercised 


“Q. Was Mrs. Zane fitted with any artificial 


when her leg was exercised. 
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linb during the time that you knew her there at 
the hospital ? 

‘fA, Yes, she was. 

“Q. About when was that? 

“A. Just two or three days before she left the 
hospital. 

“Q. What was the nature of the artificial hmb 
that she was fitted with at that time? 

‘CA. Well, it fit up over the stump and came 
clear up to her hip, braces of some kind, and a 
strap was around her waist. 

‘“Q- You mean it was an artificial right foot? 

PEIN SESS 

“Q. To what extent, within vour personal knowl- 
edge, did Mrs. Zane make use of that artificial mem- 
ber? 

‘CA. Well, when he fitted that to her stump, 
she stood up with the aid of her crutches. 

“Q. Subsequent to that, tell us to what extent 
you saw Mrs. Zane walk about with that artificial 
lege, if any? 

“A. I didn’t see her walk on it without 
crutches; but she did walk on it with her crutches. 

‘“(. On how many occasions did you see her do 
that? 

“A, Just this one day. It evidently didn’t fit 
right, and he had to have it readjusted. 

““Q. What, if any, statements did Mrs. Gane 
make at the time you saw her walk with that arti- 
ficial foot? 
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“A. She stated that the stump was still tender 
when she bore her weight on it. 

“Q- Did she make any other complaints at that 
time ? 

“A. I don’t remember any. 

“Q. Did vou take any part in assisting Mrs. 
Zane to walk at that time? 

“A. No; I was just in the room and saw her. 
She just took a few steps with the artificial leg. 

“Q. That was the only time vou saw Mrs. Zane 
make use of the artificial limb, is that right? 

ee biat isthe only time. 

“Nir Colegate: That is all. 


“Cross Examination 
“*Ci3y Mar Carson. ) 


“Q. Do you remember how often Mia Cameron 
used to come to the hospital, Mis. Payne? 

“A, No, I don’t know how often. [3869] 

‘*@. Quite often, was it not? 

‘A. Well, I couldn’t say, because I just don’t 
remember. 

“Q. You saw him there a number of times, did 
you not? 

“ay, IE hia 

‘““Q. A number of times at the hospital he would 
eonie in and talk to her when he came over? 

‘CA. Yes, he came in and talk to her. 

“Q. What day did vou say you started to work, 
Mrs. Payne? 
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“A, On the Ist of January,—no,—that was the 
first time I gave her her morning care. 

“Q. What date was it? 

‘CA: The Ist of January. 

‘“Q. I notice in here she had morphine. Do the 
nurses give injections of morphine? 

aeAl es, SIT. 

‘“@. Did you have orders to give her morphine? 

‘“‘A. Not being a registered nurse, I didn’t give 
the medications. 

‘‘Q. But the nurses do give morphine? 

‘fA. Yes, on the doctor’s order. 

“Q. It shows there was morphine given her 
along a number of times in January. If the chart 
recites that morphine was given, it Was given, iS 
[371] that correct? 

“A, Vhat is rishi 

““Q. Did she ever complain to you of pain in 
her back? The chart reads she did complain of 
pain in her back. Is that right? Do you remem- 
ber that, Mrs. Payne? 

‘“A. I can’t remember 

“Q. But if the chart recites it, she complained 
of it, of course? 

“X, Wese 

‘QQ. Now, she did complain of pain in her knee, 
is that right? 

‘“A. Yes, she did. When we would bend it, or 
she would bend her knee, she complained of patn. 

‘“@. When she would bend the knee, she would 
complain of pain? 
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Ae Yes: 

““(). Did it seem to be quite severe? 

‘A. Well, at first it was more severe than it 
was later, after she got used to bending it. 

“Q. Do vou remember of giving her, quite often, 
alcohol rubs for her back? 

‘“A. She complained of her back. 

“Q. Do you remember any occasions you gave 
her alcohol 1ubs for her back? 

‘“A- We have routine morning and evening 
rubs. [871] 

“Q. Did she ever say, after she had some of 
those, it relieved some of the pain in her back? 

‘“A. Yes, it always makes them feel better in 
the back. 

“Q. Did you ever hear any discussion between 
her and Mr. Cameron that Mr. Cameron thought 
she would get along all right after she got out of 
the hospital ? 

‘““A. I can’t remember any conversation between 
her and Mr. Cameron. 

“Q. Do you remember any conversation, or did 
you talk to her any about it, after Mr. Cameron 
came in to see her, if a man from the Artificial 
Limb Company had come down to fit her, and that 
Mr. Cameron had said something about that she 
probably could wear an artificial limb, or she would 
be all right? Do vou remember any conversation 
with Mrs. Zane about that? 

‘‘A. Yes. She told me that she was getting an 
artificial leg, and she seemed to be enthused over it. 
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“Q. Did she say anything about Mi Cameron 
saying that she would be all right if she got the 
artificial limb—that is, as to what Mr. Cameron told 
her? 

“Myr. Colegate: That is objected to as being 
[372] hearsay, what Mrs. Zane may have told this 
lady. 

“Mr. Carson: That may be. You can make your 
objection.” 

Mr. Baker: That was objected to and we object 
on the ground it assumes a fact not in evidence. 
It does not make any difference to whom she talked. 

Mr. Whitney: She didn’t answer. 

‘‘Q. But did she ever teli you, Mis. Payne, that 
Mr. Cameron had said she would be all right if 
she got an artificial hmb? Do you remember? 

‘CA. I don’t remember her saying that. 

“Q You don’t remember of her saying that? 

“A” No, Codon 

“Q. Do you remember of her saying she had 
talked it over with Dr. Blackman, anything about 
the matter of an artificial limb? 

‘“Mr. Colegate: All these questions are objected 
to as hearsay. 

‘““Mr. Carson: We have an entirely different 
theory on that. I think it is very competent, under 
the issues. What was the question? 

‘(Last question read by the reporter.) 


“Q. (Mr. Carson) Do you remember any such 
conversation, Mrs. Payne? 
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“A. I can’t remember her saying anytinhg to 
me. [3873] 

“Q. When she would talk with you about get- 
ting an artificial limb, who did she say she had 
talked with about getting an artificial limb, do you 
remember. 

“Mr. Colegate: Objected to as assuming some- 
thing not in evidence’ 

‘‘Mr. Carson: She has testified she did talk with 
somebody about getting an artificial limb. 

‘*@. Did she ever tell you who she had talked 
with about getting an artificial mb, with anyone— 
Dr. Blackman, or Mr. Cameron—or who did she 
say she had talked with about getting an artificial 
limb ? 

“Mr. Colegate: If she did say that? 

“Mr. Carson: If she did have such a conversa- 
tion. 

‘*@. You have stated she said something about 
getting an artificial limb. Do you remember who 
she said she had talked with? 

‘CA, Well, I don’t remember who she had talked 
to about it. 

‘*@. Did you ever hear Mr. Cameron talk with 
her about settling the case, in her room? 

sees NCOs 

‘“@. You never remember of hearing a conversa- 
tion in the Hospital between Dr. Blackman and M1 
[374] Cameron about how much the doctor bill was 
going to be, did you? 

ea) No, [ didn’t. 


499 Pacific Greyhound Lines vs. 


(Deposition of Mis. Gladys Payne.) 

“Q. Did she ever inquire of you whether Dr. 
Blackman was a very competent surgeon or not? 

“A, No, I don’t believe she did. 

“Q, Did you give back rubs and alcoho] rubs 
to all the patients in the hospital of an evening? 

‘““A. We do, especially the bed patients. 

“Q. Do you remember along about the first of 
February, or the latter part of January she was 
given some sulfa drugs? Do you remember that— 
or do you? 

‘‘A. No. I never give the medicine, so I wouldn’t 
know. 

“@, Will you look at this chart? What are 
these two drugs given right here? That is on Feb- 
ruary Ist. What is that drug there? 

“A. That is Sulfathiazole. 

“Q: Do you know what kind of a drug that is? 
That is one of the sulfa drugs? 

ne Age Mes. iit as: 

‘*@. What is this down here? 

‘‘A. B and C Phosphate. 

‘“@. What date is that mght here: February 
Sth? [375 ] 

‘SA. Yes. 

‘*@. Some sulfa drugs given on that? 

“A. No. That is Sulfathiazole oitment to the 
dressing. 

Mr. Carson: i Ghink iat is all. 

‘“Mr. Colegate: Thank vou, Mrs. Payne. 

‘(Stipulated that the signature of the witness 
in the foregoing deposition named may be waived.) 
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“State of California, 


“County of Riverside—ss. 


“1, Charles H. Shaw, a Notary Public im and for 
said County of Riverside, State of California, do 
hereby certify that the witnesses in foregoing 
Depositions named, to-wit: Dr. W. H. Blackman, 
and Mrs. Gladys Payne, were by me duly sworn to 
testify the truth, the whole truth and nothing but 
the truth ; 


‘That said Depositions of said witnesses were 
taken at the time and place heretofore mentioned 
in the annexed Stipulation for Taking Depositions, 
to-wit: on the 2lst dav of February, 1945, at the 
office of Dr. W. H. Blackman, 519 Miles Avenue, 
in the City of Indio, County of Riverside, State of 
California, before me, Charles H. Shaw; [376] 


‘‘That said Depositions of the foregoing witnesses 
named were taken down in shorthand by me, 
Charles H. Shaw, and were thereafter transcribed 
into typewriting; and that by stipulation by and 
between the attorneys for the respective parties to 
the foregoing cause, the signatures of the above 
named witnesses to the foregoing depositions were 
Waived. 


“*T further certify that I am not attorney or rela- 
tive of either party to the foregoing cause, or clerk 
or stenographer of either party, or of their respec- 
tive counsel, and am in no wise interested in the 
subject matter of the above entitled cause. 


‘‘In Witness Whereof, I have hereunto sub- 
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scribed my name and affixed my seal of office this 
Sth day of March, 1945. 
‘““TSeal] CHARLES H. SHAW, 
‘Notary Public in and for the County of Riverside, 
State of California.”’ 


Mr. Baker: We offer this in evidence, or the 
deposition, rather, of Alpha Mareum. 

Mr. Stahl: No objection. It won’t be necessary 
to read that stipulation unless you want to. 

Mr. Baker: All right. 

(Mr. Baker then assumed the witness stand 
to [877] read the answers contained in the 
deposition; Mr. Whitney reading the ques- 
tions. ) 


‘“‘In the District Court of the United States 
For the District of Arizona 


“Civ. No. 642 


“ZOA H. ZANE and JACK ZANE, her husband, 
Plaintiff, 
vs. 


“PACIFIC GREYHOUND LINES, a corporation, 
Defendant. 


‘Deposition of Alpha Marcum, taken on behalf 
of defendant, at 428 Bartlett Building, Los Ange- 
les, California, at 10:00 o’clock a. m., February 20, 
1945, before P. S. Noon, a Notary Public within 
and for the County of Los Angeles and State of 
California, pursuant to the annexed stipulation. 


Or 
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‘‘Appearanees of Counsel: 
“Bryce P. Gibbs, Esq., for defendant. 


“Terrence A. Carson, Esq., for plaintiffs. 


“ALPHA MARCUM 


“having been first duly sworn to testify the truth, 
the whole truth, and nothing but the truth, deposed 
and testified as follows: [378] 


‘“Pirect Examination 
‘*By Mr. Gibbs: 


“Q. Will you state vour full name, please? 

‘fA. Alpha R. Mareum. 

“*Q. Are you married or single? 

‘fA. Single. 

‘*@. What is your age, please? A. 595. 

‘“Q. What is your present residence? 

‘SA. San Fernando. 

‘“@. What is vour occupation at the present 
time? 

‘“A. Registered nurse, working with the War 
Food Administration. 

‘“@. On December 10th and 11th, 1942, where 
did you reside? A. Indio. . 

“Q@. What was your occupation there? 

“A. Superintendent of the Coachella Valley 
Hospital. 

‘“Q. How long had you been employed there 
prior to that time? 

‘fA. I went there in the fall of 1940. 
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“Qari: alli o© that time you were superin- 
tendent of the hospital? A. I was. [379] 

“Q. Do vou recall now how many nurses were 
in the employ of the hospital there in December, 
19427 

“A, I do not recall the exact number. There 
were possibly eight or nine. 

“Q. You recall the case, do you not, in which 
Mrs. Zane was brought into the hospital for atten- 
tion, when she had been on a bus and was injured 
near Indio? 

‘A. I recall a woman coming in, yes. 


“@. You do not know what time she got into 
the hospital, do you? A. I do not. 

‘“@. But you remember the occasion? 

‘CA. Of her being brought in, yes. 


‘“Q. Do you know of vour own knowledge now 
the extent of her injuries at the time you first saw 
her? 

‘‘A. Other than the injury to the foot I recall 
nothing. 

‘*(. Did you have anything whatsoever to do 
personally with treating her or arranging for her 
treatment ? 

‘‘A. Not other than assigning each day the 
nurse to take care of her. That was one of my 
duties, to assign the nurse to take care of Mrs. 
Zane. [880] 


“*Q. Do you now remember who you assigned 
to the case? 
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‘fA. I do not, because nurses come and go too 
fast. 

‘*@. There was a record kept of the nurses work- 
ing on the case, was there? 

‘fA. The initials would be on the chart. 

““Q. Was that chart kept under your direct 
supervision ? 

‘*A. All charts are in hospitals. 

““@. That is, they were kept under your super- 
vision as superintendent of the hospital? 

fees. 

““@. At any time while Mrs. Zane was in the 
hospital did you examine her, or were you present 
at any time when any nurse did examine her, or 
treat her? 

‘fA. Well, frequently I went into the room when 
she was being given nursing care. 

‘*Q. Did you have occasion at any of those times 
to observe her right limb? 

‘‘A. The right limb? I don’t recall there being 
any occasion for any observation, no. 

“*Q. Were you present when an amputation of 
her right foot was performed ? 

‘A. I don’t recall whether I was in surgery 
or not. 

‘*@. You do not reeall whether you were pres- 
ent at any time during the operation? 

oe ldo not. 

‘“@. At any time while you were there in the 
hospital as superintendent did yon yourself per- 
sonally have any conversation with Mrs. Zane? 
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‘A, Not other than to say ‘Good morning; are 
you comfortable; is your foot all right; do you have 
the things you need?’ 

‘“Q. Did she at any time make any complaint 
te vou ahout any injury other than the injury be- 
low the right knee? 

‘CA. Any injury below the right knee? 

‘“@. I mean the injury which made it necessary 
to amputate the foot. 

‘‘My. Carson: She probably did not understand 
vour question, My. Gibbs. 

‘*Mr. Gibbs: @. Well, it was necessary to 
amputate her right foot, was it not? 

‘“A. Yes. I remember the woman was in very 
severe shock. 

‘“@. Do you know whether she was conscious or 
unconscious when she first came to the hospital? 

‘A. I do not. I am sure the operation was 
necessary or it would not have been done. [382] 

‘“@. Do you know how long after she reached 
the hospital the amputation was performed? 

‘fA. I do not recall. 

**@. Do you know who were present in the room 
when the amputation was performed ? 

“A. I do not, because I don’t recall being in 
surgery at that time at all. 

““Q. Do you know who the surgeon was who 
took care of Mrs. Zane’s case? 

"A. It would be Doctor Blackman or Doctor 
O’Connell. J am inclined to think it was Doctor 
Blackman. 
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““@. After the operation had been performed 
did you ever see any of the nurses trying to assist 
Mrs. Zane in walking? 

‘fA. Yes, when she was convalescing she was 
given crutches and the nurses assisted her, they 
assisted her in getting up in the chair and in try- 
ing to teach her to use crutches. 

‘*Q. Did Mrs. Zane at any time make any com- 
plaint about any injury to her right hip? 

“A. Not that I recall at all. 

““@. What was her condition when she left the 
hospital. 

‘fA. She was in very good condition, excepting 
that the woman was very, very clumsy, and was 
very [383] timid about trving to help herself in 
any way, and I[ had cautioned the nurses, I remem- 
ber, about helping her, to see that she did not fail, 
because she was so clumsy with the use of her 
crutches. 

‘Q. Do you know of her ever having fallen at 
the hospital while she was there? 

‘“A. I feel sure she never fell while she was 
there. 

‘*@. Did you meet her husband while she was 
in the hospital? 

‘‘A. Yes, ever so many times. 

‘*@. Did he have anything to say about her in- 
juries to you personally ? 

‘‘A, As I remember it he was a very disagree- 
able individual. He was always putting in long 
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distance calls and talking for indefinite periods, and 
he sounded to me as if he was a very 


g, (Mu. Carson: JI believe that answer is irrele- 
vant. 
“Ma. Gibbs: Read it. 
‘“‘(The answer was read by the reporter.) 


‘‘Myr. Gibbs: That all may go out as being in- 
competent and immaterial. 


‘“. JI mean did he ever make any statement to 
you or in vour presence concerning his wife’s in- 
juries while she was at the hospital? [384] 

‘“A. No, not that I reeall. 


‘“@. Did you meet Mr. Cameron while Mrs. Zane 
was confined in the hospital? A. Yes. 

‘“@. Did you see him there on many occasions 
in connection with this case? 

‘“‘A. Mia. Cameron was there several times, I am 
sure, about this case, or concerning it. 

‘““@. Were you present at any time when nego- 
tiations for a settlement took place? 

‘““A. J went into the room with Mr. Cameron 
when he presented the two checks to Mr. and Mrs. 
Zane. 

‘*@. Did you witness the settlement? 

eA Ves. 

‘“Mr. Gibbs: Counsel, will vou look at this, 
please (indicating) ? 

‘‘Mr. Carson: Is that the original or a copy? 

“Mr. Gibbs: That is 4 copy ofmtile oneimaiaa 
haven’t the original here. I just want to identify 
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her signature on what purports to be a copy of the 
release. 

‘“‘Mr. Carson: Are you going to offer this in 
evidence ? 

“My, Gibbs: I want to offer this as a copy of the 
original. I haven’t the original. That will [385] 
be produced at the trial. 

‘Mr. Carson: Will you vow that this is a true 
and correct copy? 

‘‘My. Gibbs: Well, I had nothing to do with it, 
of course. I will ask the witness to examine it. 

“The Witness: I know that’s my signature. 

‘‘Mr. Carson: That is your signature? 

‘“The Witness: Yes, that’s my signature, abso- 
lutely. 

‘“Mr. Gibbs: Q. You were present when Mr. 
and Mrs. Zane signed this? 

AG Ves. 

‘*@. That is what vou were there for, was it, for 
the purpose of witnessing their signatures? 

‘‘A. To witness their signatures, yes. 

“*Q. This is a release which purports to state 
on the face of it that it covers a settlement in the 
sum of $15,967.00; is that correct ? A. Yes. 

“*@. Is that a carbon copy of the instrument 
which you signed at that time? 

‘‘A. As far as I can recall, yes. It looks to me 
to be the very same thing. 

‘Mr. Gibbs: With the understanding that the 
original will be produced at the time of trial, I [386] 
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will offer this now, and ask that it be attached to 
the deposition. 

“My. Carson: Yes. If that is a true and correct 
copy of the original, and that is her signature, all 
riglt. It is subject, of course, tu producing the 
original at the trial. 

avin Gibbs: Yess 

“‘Mr. Carson: That is your signature, and that 
is a true and correct copy of the original? 

‘The Witness: Absolutely. It’s my signature, 
anyway. 

““Mr. Gibbs: Will you mark this, please? 

“(The instrument in question is annexed 
hereto, marked Defendant’s Exhibit A by the 
Notary Public.) 


‘‘Mr. Gibbs: Q. You saw Mr. and Mrs. Zane 
sign that? 

‘‘A. Yes, I am quite sure I did. 

‘‘@. They signed it in your presence? 

‘“A. It seems to me they did, yes. I took a bottle 
of ink in there for them to sign it. 

‘“@. <As I understand it, at no time did you make 
any examination personally of Mrs. Zane’s in- 
juries? A. No. 

““@. You never gave her any treatment of any 
kind while she was at the hospital? [387] 

pele NO! 

“Q. That was given by some assistant of yours? 


“A. It was. A superintendent doesn’t do those 
things. 
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“Q. And you would not know what nurses did 
that unless you had the chart; is that correct? 

fee ee, thats right. 

““Q. Did Mrs. Zane at any time while she was 
at the hospital, before she left there, make any 
complaint to you about any injury to her right hip? 

‘fA. Not that I recall. 

“*Mr. Gibbs: You may cross-examine. 


‘“Cross-Examination 
‘‘By Mr. Carson: 

‘“@. I believe Mrs. Zane went in the hospital 
on December 11th, and that she was injured on the 
10th. 

“Mr. Gibbs: The night of the 10th, and was 
taken to the hospital on the 11th, I believe. I 
don’t remember the hour she got there; I have no 
record of it myself. 

‘‘Mr. Carson: Q. At anv rate, the amputation 
took place when, if you remember? 

a econ | recall. 

‘*@. Do you remember the approximate time she 
[388] left the hospital ? 

‘‘A. No. Patients came and went too fast for 
me to remember. 

‘‘“@). There were quite a few other patients 
brought in along with her from that bus accident, 
were there not? 

‘fA. J think there were. 

““Q. Probably four or five? 

‘‘A. Jam not sure of the number. 
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‘“Q. Doctor Blackman handled considerable busi- 
ness for the Greyhound, did he not, that is, patients 
that came into the hospital there? 

‘‘A. He did. 

“Q. Does he own an interest in the hospital 
there at Indio? 

‘“‘My. Gibbs: If she knows of her own knowl- 
edge. 

‘“Mr. Carson: Q. Yes, if you ‘know of your 
own knowledge. 

‘A. Doctor Blackman, Doctor O’Connell and 
Dr. Pawley own the hospital. 

“@. You say you saw the claim agent over 
there, and was he around the hospital consider- 
ably? 

‘SA. Only when it was necessary. 

‘*Q. He was over there probably on an average 
onee or twice a week while Mrs. Zane was in the 
hospital; is that right? [889] 

‘“A. I don’t recall Myr. Cameron being there 
that often, although he always took care of the 
needs of the patients very nicely, I will say that. 

‘*@. I believe the records show, Miss Marcum, 
that this lady was in the hospital almost three 
months. Isn’t it just a little unusual for a ease 
of an amputated leg to stay in the hospital that 
long ? 

‘fA. It all depends upon the condition of that 
lee. 

‘*Q. The condition of the leg? 

‘SA. Absolutely—or the foot. 
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““Q. Do you know whether or not the right hip 
was X-rayed? 

“A. I don’t recall. I do not reeall there being 
any need for it being X-rayed, or there ever being 
any complaint about the right hip in any way. 

““@. You were superintendent of nurses? 

‘fA. I was superintendent of the hospital. 

‘*™. Superintendent of the hospital? 

YA SEEENECS, 

““@. You say you had about eight nurses there? 

Vk eres, 

“*. What hours did those nurses work? 

feeetient nour shifts; 7:00 to 3:00, 3:00 to 
11:00, 11:00 to 7:00. [890] 

““Q. Do you remember shortly after the accident 
some of the patients were taken to a hospital in 
Los Angeles? 

“Mr. Gibbs: Objected to as immaterial. 

““Mr. Carson: Well, do you know anything 
about an occasion when it was suggested by Mrs. 
Zane’s husband that the case was rather serious 
and he thought she ought to be taken to a hospital 
in Los Angeles; do you remember anything about 
that? 

‘“A. I don’t recall anything to that effect. 

“Q. I think you stated a while ago, Miss Mar- 
eum, that Mrs. Zane was in rather a serious con- 
dition of trauma or shock when she was brought 
to the hospital ? 

alee, Ys. 

**@. Will you just describe her condition then ? 
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‘A. As TI recall it she was very much in shock, 
as anyone would be from an injury like that. 

‘“Q. The right leg had been mangled, had it 
not? 

‘‘A. The foot, as I recall, because it was the 
foot that was amputated. 

‘“Q. Do you remember something about her be- 
ing fitted with an artificial limb after she got her 
settlement ? 

‘CA. I have a hazy remembrance of the repre- 
sentative of some surgical appliance company com- 
ing [391] down there to see her. 

‘“@. She was in the hospital approximately 
three weeks after the case was settled, and do you 
remember that a few davs or a week after the 
settlement was made there was some gentleman 
who fitted her for an artificial limb? 

‘“A. As I say, I have a hazy remembrance of 
some lrepresentative coming to see her concerning 
an artificial limb, but when or who it was I have 
no recollection. 

‘“Q. Do you remember any conversations at the 
hospital between Doctor Blackman and Mr. Cam- 
eron, the claim agent for the Greyhound? 

“A. Lf donor 

**®. You do not? 

“A. No. 

oie, Carson: liitnink fiat is all. 

‘“Mr. Gibbs: That is all. 

‘(It was stipulated and agreed by and between 
counsel that signature by the witness to the fore- 
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going deposition is waived, and that it shall possess 
the same force and effect as though read and signed 
in the presence of the Notary Public before whom 
it was taken.) [392] 


“State of California, 
““County of Los Angeles—ss. 


“T, P. S. Noon, a Notary Public within and for 
the County of Los Angeles and State of California, 
do hereby certify: 

“That prior to being examined the witness whose 
signature is affixed to the foregoing deposition 
Alpha Mareus, was by me sworn to testify the 
truth, the whole truth and nothing but the truth; 

“That the said deposition was taken down by 
me in shorthand at the time and place therein 
named, and was thereafter reduced to typewriting 
under my direction ; 

‘That when reduced to typewriting it was read 
by or to the said witness, who was duly informed 
by me of the right to make such corrections as 
might be necessary to render the same true and 
correct, and was thereupon signed by the said wit- 
ness in my presence. 

‘“‘T further certify that I am not interested in 
the event of the action. 


“Witness my hand and seal this 23rd day of Feb- 
ruary, 1945. 
“P. S. NOON 
‘Notary Public in and for the County of Los 
Angeles, State of California.’’ [893] 
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Mr. Baker: The exhibit here attached, which 
she identified, is the same, if you want to look at 
it, gentlemen. It is very apparent that it is a 
carbon copy of the original that was put in evi- 
dence. 


(This document was received in evidence as 
Defendant’s Exhibit AG.) 


Mr. Baker: Will the Court grant a recess at 
this time, please? I would appreciate it if you 
will. 

The Court: We will suspend until 10 in the 
morning. Keep in mind the Court’s admonition. 

Thereupon a recess was taken at 4:40 o’clock 
P. M. of the same day. [394] 

Ten o’clock A. M. May 22, 1945, all parties as 
heretofore noted by the Clerk’s Record being ‘pres- 
ent, the trial resumed as follows: 

The Court: You may proceed. 

Mr. Baker: I’d like to recall Mrs. Zane for 
four or five questions which I omitted to ask, your 
Honor please. 

The Court: Very well. 


ZOA H. ZANE 


resumed the witness stand and testified further as 
follows: 


Re-eross Examination 
Mr. Baker: 
Q. Mrs. Zane, when we were interrogating you 
with reference to the checks contained in Defend- 
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ant’s Exhibit AD, we were hunting for a check to 
Milligan & Company and could not find it at the 
time. I hand that to you. Is that your check? 

Be YES 

Q. And this Milligan & Company are the people 
that prepared or made your artificial limb in Los 
Angeles, California? 

ho. SESS SN 

Q@. And this check is in full payment of the 
amount of that bill, is that correct? 

A. Yes, sir. [395] 


Q. And it is dated March 5th, 1943? 

A. Yes. 

Q. And that check is upon vour Indio bank? 
A. Yes, sit. 


Mr. Baker: We offer this in evidence. 
Mr. Stahl: No objection. 
(The document was received as Defendant's 
Exhibit AH in evidence.) 


(Thereupon Defendant’s Exhibit AH was 
read to the jury by Mr. Baker.) 


Mr. Baker: You testified about some services 
performed for vou after you arrived at Phoenix 
by the Arizona Brace Shop? A. Yes, sir. 

Q. That is a concern that also deals in artificial 
limbs, isn’t that true, here in Phoenix? 

POEs) Sit 

Q. I hand vou a check dated June 16th, 1948, 
pavable to the Arizona Brace Shop. Is that in 
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payment for some services in connection with that 
artificial limb? 

A. Yes, it was for a leather shrinker. That is 
a device put on the end of my leg to shrink it 
down so I could wear an artificial leg. 

Q. That is the same limb that was furnished 
you by the Milligan Company in Los Angeles? [396] 

A. Yes, the one they furnished me that fitted 
ine up too soon. My stump was not prepared. 

Mr. Baker: We offer this in evidence. 

Mr. Stahl: No objection. 

(The document was marked as Defendant’s 
Exhibit AI in evidence and read to the jury 
by Mr. Baker.) 


Mr. Baker: JT hand you another check, payable 
to the Arizona Brace Shop, Mrs. Zane, and ask 
you is that for some services in connection with 
that same artificial limb? 

A. Yes, sir. After they had got mv stump 
shrunk, why, they started rebuilding a shaft of the 
leg and they were to charge me seventy-five or 
fifty dollars, I don’t remember now how much, and 
the $25.00 wes deposited on the work that they 
were to do on it. 

Mr. Baker: We offer this in evidence. 

Mr. Carson: All right. 

(This document was marked as Defendant’s 
Exhibit AJ in evidence and read to the jury 
by Mr. Baker.) 


Mr. Baker: TI hand you another check to the 
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Arizona Brace Shop. Was that also for services 
in connection with this same artificial limb? 

A. Yes; but I don’t remember what. [397] 

Q. You don’t remember what it was? 

A. No. 

Q. Might that have been something in connec- 
tion with the crutches you have or the artificial 
limb ? A. That may have been. 

Mr. Baker: We offer this in evidence. 

Mr. Carson: No objection. 

(This document was received as Defendant’s 
Hxhibit AK in evidence and read to the jury 
by Mr. Baker.) 


Pie Balker Now I believe, Mrs. Zane, that-— 
I am not sure, it mght have been in the deposi- 
tion, so if I mis-state it you can correct me—l 
believe you testified that you had some conversa- 
tion with this Arizona Brace Shop here in Phoenix 
after you arrived in Phoenix concerning your leg. 
Is that true or not, or am I mistaken? 

A. That I had had some conversation with the 
Arizona Brace Shop? 

Q. Yes. A. After receiving my leg? 

Q. Yes, here in Phoenix. 

A. Yes, after trying to use it for a week or 
so, why, I went to the Brace Shop here to see if 
they could teach me how to use it. [398] 

Q. And what did they do in that respect? 

A. Well, they said at the time they thought it 
was too short, and Mi. Aunger looked at my stump 
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and said I had been fitted up too soon, that my 
stump was not even healed up, let alone shrunk. 

Q. What did you do in that respect, concerning 
the artificial limb then? . 

A. Well, they told me not use it any more until 
my stump had been shrunken and healed. He said 
it was doing more harm than good. 

Q. So their theory was you had been fitted too 
soon in Los Angeles; your stump had not been 
properly shrunk, is that correct? A. Yes. 

Q. Did they make any reference to your hip? 

A. No. At that time, why, they just looked at 
my stump and told me I was not ready to wear 
a limb yet. 

Q. As I understand it, Mrs. Zane, you at no 
time before the date this suit was filed, which was 
December 9th, 1944, notified the Pacific Grevhound 
Lines that there was any difficulty in your hip? 

A. No. 

Q. And you made no demand upon them, is that 
correct? [399] A. That is right. 

Q. Not until the suit was filed, is that correct? 

A. Well, I don’t know. I turned it over to my 
attorney. 

@. As far as you are concerned, you made no 
demand ? A. No. 

Mr. Baker: TI think that is all. 


Re-direct Examination 
Mv. Stahl: 


Q. Now, Mrs. Zane, this conversation you relate 
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you had with the Arizona Brace Shop regarding 
the stump, then what did you do after that; did 
you have any other talks with them after that? 

A. Yes, from time to time. 

Q. I mean, did you go back to them again? 

A. Yes, from time to time I would go back and 
they would examine the stump to see if it was ready 
to be fitted for an artificial limb. 

@. Then what? 

A. Well, the first day I was there Mr. Aunger 
gave me a wide elastic band. It was to wrap 
around my leg to take the swelling out, and then 
later, after it had done its work, why, then he 
fitted me [400] up with this leather, which is a 
leather shrinker, and after wearing it for a while, 
why, they started to work on my limb, the artificial 
limb. 

@. Then did you wear it? 

A. Well, I dragged it around for a while, but 
I couldn’t support any weight on it. 

Q. Did you go back to them? 

A. Yes. The last time I was down there, Mr. 
Aunger suggested maybe there was something the 
matter with my hip and suggested that I have 
X-rays made. 

Q. That is what led you to have the X-ravs 
taken ? A. Yes. 

Mr. Stahl: hat is all. 

Mr. Baker: No further questions. 

(The witness was excused. ) 
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Mr. Baker: The defendant rests. 


Mr. Stahl: Except for the mortality table, Mr. 
Baker has agreed we can put that in. I have shown 
it to him and he says it is all right. I guess, with- 
out re-opening, I could read it. The American 
Experience Table on mortality shows that the life 
expectancy of a person 23 years of age is 40.17 
years. 

Mr. Baker: The defendant desires to make a 
[401] motion in the absence of the jury, may it 
please the Court. I understand the plaintiffs have 
rested ? 

Mr. Stahl: Yes. 


The Court: All right. (Addressing the jury) 
You may retire from the courtroom, gentlemen. I 
will excuse you until 11 o’clock, gentlemen. We 
have to settle these instructions. Keep in mind 
the Court’s admonition. 

Thereupon the jury retired from the courtroom. 

Mr. Baker: If the Court please, both sides 
having rested and the evidence has been closed, 
therefore, at the close of the testimony the defend- 
ant moves the Court to instruct a verdict in favor 
of the defendant, on the grounds and for the rea- 
sons that the evidence adduced at the trial of this 
cause does not show or prove a cause of action in 
favor of the plaintiff, in that: First, it affirmatively 
appears from the testimony that a due, proper and 
legal release has been executed by the plaintiffs; 
second, that such release covers not only known, 
but unknown injuries, and all suspected and unsus- 


) 
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pected injuries resulting from the bus accident in 
question and also waives all benefits of Section 
1542 of the Civil Code of Califorina; three, that 
there is no evidence [402] showing any intentional 
fraud upon the part of the defendant; four, that 
there is no evidence showing any constructive fraud 
on the part of the defendant; five, that there is 
no evidence showing mutual mistake sufficient to 
void the release; six, that if any such constructive 
or intentional fraud does appear, that the release 
eovers the saine and the plaintiffs cannot recover 
in view of the terms of the release; seven, that 
it affirmatively appears from the evidence that the 
plaintiffs have not offered a restitution of the 
benefits received by them from the defendant on 
account of the release; eight, that in the complaint 
the plaintiffs allege an excuse for not offering 
restitution to the defendant on the ground thai 
the plaintiffs have expended their monies in the 
treatment and the cure of her troubles caused by 
a fractured hip; nine, the evidence shows conelu- 
sively that that is not true, that the money has 
been expended for other purposes and, therefore, 
there has been no proper offer of restitution; ten, 
it further appears from the evidence that the plain- 
tiffs were notified of the fractured hip and the 
alleged falsity of the representations made to them 
at the Indio Hospital, if any such representations 
were made, at least by August or during [403] 
August, 1943; eleven, that although having such 
knowledge the plaintiffs did not offer to rescind 
the release; did not tender the amount of the con- 
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sideration received by them from the defendant yet 
remaining in their hands, and did not notify the 
defendant of the fractured hip, nor of the dis- 
covery of the falsity of the representations; twelve, 
that the failure of the plaintiffs to so notify the 
defendant or to offer to rescind the release has 
prejudiced the defendant. 

That is the extent of my motion unless you want 
to listen to some more arguments. 

(Thereupon oral arguments were made to 
the Court.) 

The Court: Call in the jury. 

(Thereupon the jury returned to the court- 
room and resumed their respective places in 
the jury box.) 

The Court: I am sorry, gentlemen. I should 
have excused you until 2. We have been a little 
longer than I thought we would be, so you may go 
now until 2 o’clock. 

(Thereupon the jury retired from the court- 
room. ) 

The Court: Your motion will be denied. 

(Thereupon a recess was taken at 11:20 
o’clock [404] A. M. of the same day.) 

Two-o’clock P. M. of the same day, all parties 
as heretofore noted by the Clerk’s Record being 
present, with the jury, the trial resumed as follows: 

The Court: You may proceed, gentlemen. 

(Thereupon closing arguments were pre- 
sented to the jury by counsel for both sides, 
after which the Court instructed the jury, as 
follows.) [405] 
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THE COURT’S CHARGE TO THE JURY 


The Court: It now becomes the Court’s duty, 
gentlemen, to instruct as to the law that applies to 
this case. 


The plaintiffs, by their action, seek to recover 
damages for injuries received by Zoa H. Zane while 
riding as a passenger on one of the defendant’s 
busses. They claim that the injuries arose and 
were caused by the negligent operation of its bus. 


You are instructed that a carrier of passengers 
is required to exercise the highest degree of care 
in their transportation, and is responsible for in- 
juries received by them while in the course of trans- 
portation which might have been avoided by the 
exercise of such care, and if you find that while the 
plaintiff, Zoa H. Zane, was being carried as a pas- 
senger by the defendant, Pacific Greyhound Lines, 
the bus upon which she was a passenger collided 
with a truck traveling ahead of said bus and in the 
same direction and that said plaintiff sustained in- 
juries as a result of such collision, then a presump- 
tion of negligence arises which throws upon the 
defendant, Pacific Greyhound Lines, the burden of 
showing that the injuries were sustained without 
any negligence on its part, and in [406] the absence 
of such evidence your finding should be that the 
accident and injuries to the plaintiff, Zoa H. Zane, 
were caused by the negligence of the defendant. 


You are instructed, that if you find from a pre- 
ponderance of the evidence that, prior to the execu- 
tion of the release introduced in evidence, an agent 
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or agents of the defendant represented to the plain- 
tiff, Zoa H. Zane, that her only injury was the in- 
jury to her right foot and: lower right leg, which 
necessitated the amputation of said teg below the 
knee, and that she had not sustained any other in- 
juries, and that she would be able to use an arti- 
ficial imb and avoid the use of crutches, and if you 
further find from a preponderance of the evidence 
that said representations were not true and that 
plaintiffs believed the same and relied thereon, and 
that had it not been for such representations and 
such belief and reliance, the plaintiffs would not 
have executed said release, then, although said 
agent or agents did not know that said representa- 
tions were not true at the time they were made, and 
although there was no fraud or wrongful intent on 
the part of said agent or agents to deceive or de- 
fraud said plaintiff, the plaintiffs are not bound by 
said [407] release so far as the injuries to the right 
femur or thigh bone of said plaintiff, Zoa H. Zane, 
and the results and consequences thereof, are con- 
cerned, and the plaintiffs can recover for such in- 
juries and the results and consequences thereof if 
vou find from a preponderance of the evidence that 
the negligence of the defendant was the proximate 
cause of said mjuries. 


You are instructed that if vou find from the 
evidence that, prior to the execution of the release 
introduced in evidence, Dr. Blackman represented 
to the plaintiff, Zoa H. Zane, that the only injuries 
she had sustained as a result of the accident were 
the injuries to her right lower leg and foot that 
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necessitated the amputation, and that said plaintiff 
could use an artificial limb, and if vou further find 
from the evidence that said representations were 
not true and that said plaintiff, as a result of said 
accident, sustained a fracture of her right femur 
or thigh bone resulting in a non-union of said bone 
with the hip bone, and that said plaintiff could not 
and cannot use an artificial limb, and if you further 
find that said representations were believed and 
relied upon by the plaintiffs, and if vou further 
find that the claim agent of said [408] defendant 
knew of, approved and ratified said representations, 
and that the defendant approved the settlement and 
accepted the benefits thereof, then the defendant is 
stopped from claiming that said representations 
eannot be attributed to it, and said release is not 
a bar to this action. 


You are instructed that if vou find from a prepon- 
derance of the evidence that the claim agent of the 
defendant, prior to the signing by the plaintiffs of 
the release relied on by the defendant, had left with 
the plaintiff, Zoa H. Zane, a form of release in 
which the consideration was stated to be $14,500.00 
and in which the accident was stated to have re- 
sulted in the loss of said plaintiff’s right foot and 
lower leg, and if you further find from the evidence 
that said plaintiff was led by said claim agent to 
believe that the release which she was signing and 
which she signed was the form of release that said 
claim agent had left with said plaintiff and that as 
a result said plaintiff signed said release introduced 
in evidence, then said release is no defense in this 
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suit and your verdict should be for the plaintiffs 
for such damages as you may find the plaintiffs 
have sustained by reason of and as a result of the 
injury to the right femur or thigh [409] bone of 
the plaintiff, Zoa H. Zane, if you further find from 
a preponderance of the evidence that the accident 
was caused by the negligence of the defendant and 
that such negligence was the proximate cause of 
said mjury. 


You are instructed that it is for you to decide 
whether representations were made by the defend- 
ant or its agents. In determining this I instruct 
you that direct evidence is not indispensable to 
prove agency, but that this may be shown by other 
facts and circumstances from which the agency 
may be properly inferred, such as the relations of 
the parties to each other and their conduct in ref- 
erence to the subject matter involved in the ease. 


You are instructed that if you find for the plain- 
tiffs, then it is your duty to fix the amount of dam- 
ages as shown by the evidence relative thereto. In 
fixing the amount of such damages, if any, you may 
take into consideration the age of the plaintiff, Zoa 
H. Zane, the extent of the injuries, if any, to the 
right femur or thigh bone of said plaintiff, and the 
results and consequences thereof, her physical and 
mental pain, suffering and inconvenience already 
endured, if any, and that she may endure in the fu- 
ture as a result of such [410] injury, if any, and the 
character of such injury, whether temporary or 
permanent; you may also consider any reasonable 
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expense incurred in the treatment of said injury 
and her inability, if any, to work and earn money, 
and to perform her duties and to engage in gainful 
pursuits, and any impairment of her physical 
powers and any limitations placed upon her in the 
enjoyment of her physical faculties by reason of , 
said injury, and allow such sum as will under the 
evidence compensate the plaintiffs for said injury, 
not, however, exceeding the sum of $51,565, the 
amount asked for bv the plaintiffs in their com- 
plaint. 


You are instructed that the plaintiffs in their 
complaint, among other things, charge that the 
written release in evidence was executed by the 
plaintiffs by reason of certain intentional false and 
fraudulent representations or concealment by the 
defendant or its agents. You are further instructed 
that the following elements are necessary to con- 
stitute intentional fraud on the part of any person: 


One: A representation; two: its falsity; three: its 
materiality; four: the speaker’s knowledge of its 
falsity or ignorance of its truth; five: his intent 
that it should be acted upon by [411] the person 
and in the manner reasonably contemplated; six: 
the hearer’s ignorance of its falsity; seven: his re- 
liance on its truth; eight: his right to rely thereon; 
nine: his consequent and proximate injury. 


It is necessary, of course, that plaintiffs should 
prove all of these essentials, as to any claim of in- 
tentional fraud. The nature and extent of the proof 
required depends to a great deal upon the relation- 
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ships existing between defendant and plaintiffs. If 
they were dealing at arm’s length, a greater degree 
of proof is required than if a confidential relation- 
ship existed between them. 


You are instructed that fraud on the part of any 
person is never presumed. It must be established 
by clear, convincing and satisfactory evidence. You 
ean not find fraud to exist on a mere suspicion as 
to the possibility thereof. 


You are instructed that the plaintiffs in this case 
eontend that they were induced to execute the re- 
lease in question by reason of false representations 
made to them that the plaintiff, Zoa Zane, had suf- 
fered no fractures from the bus accident except the 
fractures for which she was treated at the Indio 
Hospital. They further contend that such repre- 
sentations were false in [412] that the plaintiff, Zoa 
Zane, in said bus accident had sustained a fracture 
of the femur of her right hip in addition to the 
fractures treated at the hospital. 


You are further instructed that the burden is 
upon the plaintiffs to prove to your satisfaction by 
a preponderance of the evidence, that Zoa Zane 
did suffer a fracture of the femur of her right hip 
in said bus accident, and that such fracture existed 
at the time she was in the Indio Hospital, before 
vou can give consideration to any other features of 


the case concerning the liability of the defendant, 
if any. 


You are not permitted to presume that represen- 
tations made to the plaintiffs, or either of them, 
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were false merely because there is a possibility that 
the fractured femur could have been caused by the 
bus aceident. 


You are instructed that the plaintiffs claim and 
assert in their complaint that in making a settle- 
ment and signing the release in question they relied 
upon certain statements made to them by one Dr. 
Blackman, whom they allege to be an agent of the 
defendant company. Defendant in its answer denies 
that said Dr. Blackman was or is an agent of the 
defendant. [413] 


Therefore, before you can give any consideration 
whatever to the alleged representations on the part 
of Dr. Blackman the plaintiffs must first prove to 
your satisfaction by a preponderance of the evi- 
denee that said Dr. Blackman was at the time that 
he made such representations, an agent of the de- 
fendant company, authorized to make the represen- 
tations. 


You are instrueted that while agency does not 
need to be proved by direct testimony, and may be 
established from circumstances such as relation- 
ship of parties to each other and to the subject 
matter and their acts and conduct, but the acts and 
conduct of the principal alone and not of the agent 
must be relied upon to show agency. Agency can 
not be proved by declarations of the agent alone or 
of a third person, other than the principal. 


Therefore in this case in determining whether 
or not Dr. Blackman was an agent of the defendant 
company, you can not take into consideration the 
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declarations of Dr. Blackman himself alone or of 
third persons. You must be governed solely by the 
acts, conduct and declarations of the defendant 
company or of its proven, authorized agents. If 
the only proof of agency are the declarations [414] 
of Dr. Blackman himself then you must find that 
no agency existed. 


You are instructed that although the defendant 
company may use and have used Dr. Blackman to 
treat its own employees for illness and accidents 
not occurring 1n the course of employment, under a 
hospital and medical benefit plan established by the 
company and for which deductions are made from 
the pay roll of the employees; that does not neces- 
sarily constitute Dr. Blackman an agent of the 
company insofar as injured passengers and third 
persons are concerned. That agency, if any, would 
be restricted to employees entitled to the medical 
and hospital benefits provided by the company. 


You are mstructed that there is no legal duty 
upon a carrier of passengers to furnish medical and 
hospital services to a passenger injured in an acci- 
dent, other than first aid. If hability on the part 
of the carrier for the accident and injuries to the 
passengers is established, then the carrier becomes 
liable in damages to the passenger, which includes 
medical and hospital expenses incurred by him; but 
that does not place the duty upon the carrier to 
furnish a physician, medical and hospital assist- 
ance to the [415] passenger except such as are 
necessary for first aid in the first instance. 
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The only duty that devolves upon the carrier on 
the injury of a passenger is the duty invoked by 
the humanitarian doctrine—that is, the duty to use 
every effort to get the injured passenger to a physi- 
cian or a hospital for treatment. That fact that a 
earrier comphes with such humanitarian doctrine 
and takes the injured passenger to a physician for 
treatment does not in itself constitute such physi- 
cian an agent of the carrier. 


You are instructed that the fact that the defend- 
ant company as a part of the settlement with the 
plaintiffs for their claim for injuries to the plaintiff 
Zoa Zane, paid the doctor’s and hospital bills im- 
eurred by Zoa Zane, does not alone constitute the 
doctor and hospital, or either of them, an agent of 
the defendant. 


You have heard the term ‘‘neghgenece’’ used in 
the instructions, gentlemen. Negligence has a very 
broad, general meaning, but the law gives it a spe- 
cific meaning and that is the definition I am about 


‘‘negligence”’ 


to give you, and when I use the term 
in the instructions, unless specifically qualified in 
some other manner, I shall mean this particular 


definition: [416] 


Negligence is the failure to do what a reasonably 
prudent person would ordinarily have done under 
the circumstances of the situation, or the doing of 
what such a person under the existing conditions 
would not have done. That is the law and it is also 
a common-sense definition. Negligence is either 
the doing of what an ordinarily prudent man would 
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not have done, or the failure to do what an ordi- 
narily prudent man would have done under the 
circumstances existing at the particular time. You 
will, therefore, see that we can not say in advance 
that any particular thing is or is not negligent. I 
depends upon the circumstances of the particular 
case, and then what would an ordinarily prudent 
person under those particular circumstances as they 
existed have done, or what would he have failed 


to do. 


Now, negligence, in order to be set up on the part 
of the plaintiffs as ground for recovery must be 
what we call the proximate cause of the injury or 
the damage. The question then arises, what is 
proximate cause? The proximate cause of an acci- 
dent is the cause without which the accident would 
not have happened. [417] 


You are the sole judges of the facts in this case 
and of the credibility of the witnesses. You have 
the responsibility of deciding upon the credibility 
of all the witnesses and the weight that shall be 
given to their testimony, whether these witnesses 
be professional men or laymen. You may believe 
the testimony of one witness against several, or vice 
versa, aS in your best judgment you decide. The 
court gives you no advice as to how vou shall de- 
termine the facts of the case. The law, of course, 
you must take from the court as correctly expressed 
in these instructions. In civil actions the prepon- 
derance of the credible evidence governs. You are 
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not required, as in a criminal case, to find facts 
beyond a reasonable doubt. 


In every civil action, as in this case, the burden 
is upon the plaintiffs to prove their case by a pre- 
ponderance of the evidence. Preponderance of the 
evidence means the greater weight of the credible 
evidence as you find it to be. If, in your final esti- 
mate, the evidence is equally balanced as between 
the plaintiffs and the defendant, then the defendant 
is entitled to your verdict. On the other hand, any 
preponderance of the evidence in the plaintiffs’ 
favor, however slight in [418] preponderance, re- 
quires a verdict against the defendant. 


You are the sole judges of the credibility and the 
weight which is to be given to the different wit- 
nesses who have testified upon this trial. A witness 
is presumed to speak the truth. This presumption, 
however, may be repelled by the manner in which 
he testifies; by the character of his testimony, or 
by evidence affecting his character for truth, hon- 
esty and integrity or his motives, or by contradic- 
tory evidence. In judging the credibility of the 
witnesses in this case, you may believe the whole or 
any part of it as may be dictated by your judgment 
as reasonable men. You should carefully scrutinize 
the testimony given, and in so doing consider all 
the circumstances under which any witness has 
testified, his demeanor, his manner while on the 
stand, his intelligence, the relations which he bears 
to the parties; the manner in which he might be 
affected by the verdict, and the extent to which he 
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is contradicted or corroborated by other evidence, 
if at all, and every matter that tends reasonably to 
shed light upon his credibility. If a witness is 
shown knowingly to have testified falsely on the 
trial touching any material matter, the jury 
should [419] distrust his testimony in other par- 
ticulars, and in that case you are at liberty to re- 
ject the whole of the witness’ testimony. 


In judging of the evidence, you are to give it a 
reasonable and fair construction, and you are not 
authorized, because of any feeling or other bias, to 
apply a strained construction, one that is unreason- 
able, in order to justify a certain verdict when, 
were it not for such fecling of bias, vou would reach 
a contrary conclusion. 


After you return to your jury room yon will 
select one of your number to act as foreman and 
you will proceed with your deliberations. After 
you have agreed upon a verdict you will have it 
signed by your foreman and return into open court. 
Any verdict agreed upon must be a unanimous ver- 
dict of the jury. 


Two forms of verdict have been prepared for 
your guidance, and, one, omitting the title of the 
court and cause, reads: 


‘We, the jury duly impaneled and sworn in the 
above entitled action, upon our oaths, do find for 
the defendant, Pacific Greyhound Lines, a eor- 
poration. ”’ 
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Tf your verdict is for the defendant, you will 
sign that one. [420] 


The other is: 

“We, the jury duly impaneled and sworn in the 
above entitled action, upon our oaths, do find for 
the plaintiffs and assess their damages at blank 
dollars.”’ 


If your verdict is for the plaintiff, yon will in- 
sert whatever amount your findings may be and 
that, of course, must be signed by your foreman. 


Anything further, gentlemen ? 


Mr. Baker: I have no further instructions. 

Mr, Carson: No, none, your Honor. 

The Court: Any exceptions to the instructions? 

Mr. Stahl: Yes, we except to the refusal of the 
Court to give plaintiffs’ requested instruction num- 
ber 4, on the ground that we believe the instruction 
correctly states the law applicable to the facts of 
the case. 

Mr. Carson: An exception. 

Mr. Stahl: The plaintiffs object and except to the 
giving of the defendant’s requested instruction 
number 38, as modified, for the reason that it is a 
general instruction and that it is immaterial 
whether the representation claimed to have been 
by the agent of the defendant were intentional or 
not, and the instruction would lead the jury to be- 
lieve that it will be necessary for [421] the plain- 
tiffs, in order to establish these misrepresentations 
as to the extent of the plaintiff’s injuries, to prove 
all of the elements set forth in the instructions, 
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which is not the law, especially as to the 4th ele- 
ment mention in the instructions, and to the 5th 
element. We claim that the instruction, if given 
at all, should be limited to the claim of the plain- 
tiffs as to the substitution of the forms of release. 

Mr. Carson: The plaintiffs except to defend- 
ant’s instruction number 4 on the ground that the 
instruction sets forth the rule of evidence in equity 
and it is not related to the case at bar. 

Mr. Stahl: The plaintiffs object and except the 
giving of the defendant’s requested instruction 
number 8—— 

Mr. Baker: (Interrupting) As modified. 

Mr. Stahl: As modified, on the ground that the 
instruction makes any declarations of the agent 
inadinissible in evidence to prove agency, even 
though there is other evidence proving agency, and 
the law is that the declarations of an agent to prove 
agency are admissible in connection with or in 
corroboration of other evidence. 

The plaintiffs object and except to the giving of 
defendant’s instruction number 11, on the ground 
that there is a legal duty upon a carrier to take 
care of passengers when such passengers are in- 
jured by the negligence of a carrier. 

Mr. Stahl: That is all. 

Mr. Baker: The defendant excepts to the giving 
of plaintiff’s requested instruction number 2, upon 
the ground that the same does not properly state 
the law applicable to the facts of this case, in that 
it fails to give the proper effect to the release ad- 
mitted and proven in the case, and upon the further 
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eround that the same contains conflicting mstruc- 
tions intended to confuse the jury, and upon the 
further ground that the plaintiffs in this case seek 
recovery on several different theories. This in- 
struction makes no distinction between the theories, 
and among other things provides that the plaintiffs 
are entitled to recovery for a single injury with- 
out giving credit for the injuries paid for, and also 
on the ground that the instruction assumes that the 
release in evidence in this case is not set aside in 
toto. 

The defendant excepts to the court giving plain- 
tiffs’ requested instruction number 5, and in such 
respect we refer to the exceptions made to plain- 
tiffs’ requested instruction number 2, giving by the 
court, and reiterate such exceptions to this [423] 
instruction number 5, on the further ground that 
said instruction does not state all the elements of 
fraud necessary to constitute a cause of action by 
the plaintiffs in this case, and may we at this time 
also add that last exception to our exception to 
instruction number 2 requested by the plaintiffs. 

This requested instruction number 5 does not prop- 
erly state the law applicable to the facts in this case, 
and does not take into consideration the fact that 
a release was executed releasing them from all known 
and unknown injuries. 

The defendant excepts to the court giving plain- 
tiffs’ requested instruction number 6, upon the 
grounds previously assigned, and upon the further 
eround that in this instruction the plaintiffs are 
relying upon intentional fraud, and there is no proof 
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in the case of such intentional fraud. This instruc- 
tion does not properly state the law applicable to 
the facts in this case, and we refer to and reiter- 
ate all the exceptions made to the previous instruc- 
tions. 

The defendant excepts to instruction number 10 
requested by the plaintiffs upon the ground that such 
instruction does not properly state the law appli- 
cable to the facts of this case in that [424] respect, 
and I further call attention to court that the instruc- 
tion in question is one giving to the jury a measure 
of damages applicable to this case. In such instruc- 
tions the court does not provide for credit to the de- 
fendant for the monies already paid the plaintiffs 
and, furthermore, the court assumes that the plain- 
tiffs are entitled to recover for injuries to a hip as 
separated from other injuries, and does not take into 
consideration the fact that the plaintiffs seek to set 
aside the entire release by the allegations in their 
complaint. 

The defendant excepts to the refusal of the court 
to give defendant’s instruction number 1, on the 
grounds stated in defendant’s motions for an in- 
structed verdict and a reference is hereby made to 
such motions on such grounds. 

The defendant excepts to the refusal of the court 
to give defendant’s requested instruction number 2, 
on the ground that the same properly states the 
law applicable to the facts of this case, and in 
refusing such instructions the court refuses to give 
credence and effectiveness to a proper and legal re- 
lease executed by the plaintiffs. 
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As to defendant’s requested instruction number 6, 
the defendant excepts to the action of [425] the court 
in refusing to give such instruction, in that it prop- 
erly states the law applicable to the facts of this 
case, and upon the further ground that the court 
is submitting this case to the jury witheut a proper 
instruction as to the burden of proof required to 
be carried by the plaintiffs in establishing the fal- 
sitv of an alleged false representation. | 

As to defendant’s requested instruction number 
9, the defendant excepts to the refusal of the court 
to give such instruction, on the ground that the same 
properly states the law applicable to the facts of this 
case, and in doing so the court refuses to properly 
instruct the jury as to the obligation of the plain- 
tiffs to prove the authority of an agent of a prin- 
cipal in order to hold such principal liable for the 
declarations or representations of such agent. 

As to instruction number 13 requested by the de- 
fendant, the defendant excepts to the refusal of the 
court to give such instruction, on the ground that 
the same properly states the law applicable to the 
facts of this case, and the refusal of such instruc- 
tion prejudices the defendant. The instruction prop- 
erly states the law with reference to the failure of 
the plaintiffs to give notice of [426] rescission of 
the release, or notice of discovery of fraud in the 
execution of the release within a reasonable time 
and by such actions the court denies the defendant 
the benefit of an equitable remedy and imposes upon 
the defendant an undue hardship, in that 1t appears 
affirmatively from the evidence the defendant was 
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prejudiced by the failure of the plaintiffs to give 
notice of discovery of fraud and notice of rescission 
of the release. 

As to defendant’s requested instruction number 
14, the defendant excepts to the action of the court 
in refusing to give such instruction, in that the 
same properly states the law applicable to the facts 
of this case, and by such refusal the court substan- 
tially instructs the jury that the plaintiff are enti- 
tled to recover any amount of damages without credit 
for the amount previously paid the plaintiffs, and 
without deduction from the amount of the verdict 
which they are entitled to return on account of the 
amount paid by the defendant to the plaintiffs. 

The Court: The record may show the exceptions. 


Thereupon the bailiff was duly sworn and the jury 
retired to deliberate upon its verdict at 4:35 o’clock 
P. M. of the same day. [427] 


I Hereby Certify that the proceedings and evi- 
dence given upon the trial of this cause is contained 
fully and accurately in the shorthand notes taken 
by me of said trial, and that the foregoing 427 type- 
written pages contain a full, true and accurate tran- 
script of the same. 

LOUIS L. BILLAR, 
Official Shorthand Reporter. 


[Endorsed]: Filed Oct. 18, 1945. [428] 
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[Endorsed]: No. 11194. United States Cireuit 
Court of Appeals for the Ninth Circuit. Pacific 
Greyhound Lines, a corporation, Appellant, vs. Zoa 
H. Zane and Jack Zane, her husband, Appellees. 
Transcript of Record. Upon Appeal from the Dis- 
trict Court of the United States for the District of 
Arizona. 


Filed November 26, 1945. 
PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


No. 11194 


PACIFIC GREYHOUND LINES, a Corporation, 
Appellant, 
VS. 


ZOA H. ZANE and JACK ZANE, her husband, 
Appellees. 


CONCISE STATEMENT BY APPELLANT OF 
TOMS UPON WHICH IT INTENDS TO 
RELY UPON APPEAL, WITH DESIGNA- 
TION OF PARTS OF TRANSCRIPT OF 
RECORD DEEMED NECESSARY FOR 
PRINTING 


Now Comes Pacific Greyhound Lines, a corpo- 
ration, and in accordance with Sub-division 6 of 
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Rule 19 of the Rules of this Court, hereby states 
that upon its appeal it intends to rely upon the 
following points: 


1. That the trial court erred in denying defend- 
ant’s motion for instructed verdict in favor of the 
defendant made at the close of plaintiff’s evidence, 
for the reason that plaintiffs’ evidence was not suf- 
ficient to sustain or establish a cause of action or 
legal claim against the defendant. 


2. ‘The court erred in denying defendant’s motion 
for instructed verdict made at the close of all the evi- 
dence, for the reason that the evidence was not suf- 
ficient to sustain or establish a cause of action or 
legal claim against the defendant. 


3. That the evidence is insufficient to support the 
verdict or judgment, and the verdict and judgment 
are not justified by the evidence and are contrary to 
evidence and the law. 


4, That the court erred in denying defendant’s 
motion for judgment for defendant notwithstanding 
the verdict and for judgment in accordance with 
motion for directed verdict, and defendant’s alter- 
native motion for new trial, for the reasons set forth 
in said motions, which motions appear upon pages 
70 to 73, inclusive, of the Clerk’s Transcript of Ree- 
ord. 


5. The court erred in refusing to render and enter 
judgement for the defendant in accordance with mo- 
tion for directed verdict made at the close of all the 
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evidence for the same reasons assigned in paragraph 
4 hereof. 


6. The court erred in giving plaintiffs’ requested 
instructions numbers 2, 5, 6 and 10, upon the grounds 
that said instructions do not properly state the law 
appleable to the facts of the case and are not in 
accordance with the evidence and there is conflict 
and contradiction in said instructions misleading to 
the jury and also unnecessary repetition accentu- 
ating plaintiffs’ theory of the case. 


7. The court erred in refusing defendant’s re- 
quested instructions numbers 1, 2, 6, 9, 13 and 14, 
upon the grounds that said instructions, and each 
of them, properly state the law appheable to the 
facts of the case, and the defendant was entitled to 
have them given to the jury, and the refusing of the 
same resulted in the case being submitted to the 
jury without proper instructions on defendant’s the- 
ory of the case. 


8. The court erred in admitting evidence offered 
by plaintiffs of conversations with, and acts and dec- 
larations by persons not proved to be agents or rep- 
resentatives of the defendant, or authorized to act 
for or in behalf of defendant, and said evidence was 
hearsay. 


9. The court erred in admitting, over the objec- 
tions of the defendant, opinion testimony based upon 
hypothetical questions not proper in form, not prop- 
erly stating all of the evidence introduced in the case 
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pertinent to the matter in question, and improperly 
stating facts which were not in evidence in the case. 


10. The court erred in giving contradictory and 
conflicting instructions to the jury, which misled and 
confused the jury. 


11. The court erred in charging the jury in that 
there was harmful repetition of many instructions 
in favor of the plaintiffs, and thereby the court un- 
duly accentuated plaintiffs’ theory of the case. 


12. That the damages awarded plaintiffs in the 
verdict of the jury are excessive and appear to have 
been given under the influence of passion or preju- 
dice. 


Pursuant to the aforesaid rule, the appellant here- 
by designates for printing the following parts and 
portions of the Transcript of Record filed with this 
Court by the Clerk of the United States District 
Court for the District of Arizona, to-wit: 


I. 
1. Attorneys of Record. 


Lo 


Complaint. 
Answer. 


3 
4. Minute Entries (Minute Entries prior to trial 
on pages 33-34 not deemed necessary to be printed). 


5. Instructions requested by Plaintiffs. 
6. Instructions requested by Defendant. 


7. Verdict. 
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8. Judgment. 


9. Motion for Judgment for Defendant Notwith- 
standing the Verdict and for Judgment in Accord- 
ance with Motion for Directed Verdict; and Alter- 
native Motion for New Trial (Memorandum of 
Points and Authorities attached to the foregoing 
motions, said memorandum appearing upon pages 
74-80 are not to be printed.) 

10. Minute Entries of Clerk from June 4th to 
October 18th, 1945. 


11. Notice of Appeal. 
12. Supersedeas and Cost Bond. 


13. Designation of Record and Proceedings to be 
Contained in Record on Appeal. 


14. Stipulation for Dimunition of Record. 
15. Order to Send Up Original Exhibits. 
16. Clerk’s Certificate to Transcript of Record. 


J0n 
The Reporter’s Transcript of Evidence in two vol- 
umes should be printed in its entirety. 


Ot, 
The following exhibits in evidence should be 
printed or incorporated in the printed record by 
means of photostatic copies: 


1. Plaintiffs’ Exhibits numbers 1 and 2. 


2. Defendant’s Exhibits, A, B, C, D, E, K, L, M, 
Nees U,V, W, xX, Y, Z, AB, AC. 
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3. The following parts and portions of Defend- 
ant’s Exhibit AD, to-wit: 


All the monthly bank statements of the head of- 
fice of the First National Bank of Arizona, Phoe- 
nix, Arizona, showing the status of the account of 
Zoa Zane. Said statements are upon yellow paper 
and are 23 in number, and the first one is for the 
month of March, 1943, and the last one is for the 
month of April, 1945. 


Appellant does not request or require the print- 
ing or incorporation in the printed record of the can- 
celled checks contained in said defendant’s Exhibit 
AD. 


Dated at Phoenix, Arizona, this 24th day of No- 
vember, 1945. 
BAKER & WHITNEY. 


By ALEXANDER B. BAKER, 
Attorneys for Appellant. 


Copy Received this 24th day of November, 1945. 
TERRENCE CARSON. 
STAHL & MURPHY. 


By FLOYD M. STAHL, 
Attornevs for Appellees. 


[Endorsed]: Filed November 26, 1945. Paul P. 
O’Brien, Clerk. 


Zoa H. Zane and Jack Zane 471 
[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION OF PARTS OF TRANSCRIPT 
OF THE RECORD DEEMED NECESSARY 
FOR PRINTING BY APPELLEES 


Comes Now the Appellees above named, Zoa H. 
Zane and Jack Zane, her husband, and hereby des- 
ignate for the printing the following parts and por- 
tions of the ''ranscript of the Record filed with this 
Court by the Clerk of the United States District 
Court for the District of Arizona, to-wit: 


Plaintiffs’ Exhibits 5, 6 and 12, also this designa- 
tion. 


Dated at Phoenix, Arizona, this 30th day of No- 
vember, 1945. 
TERRENCE A. CARSON. 
STAHL & MURPHY. 


By FLOYD M. STAHL, 
Attorneys for Appellees. 


Copy received this 30th day of November, 1945. 
BAKER & WHITNEY. — 
By BAKER & WHITNEY, 
Attorneys for Appellant. 


FEndorsed]: Filed December 3, 1945, Paul P. 
O’Brien, Clerk. 


No. 11194 


IN THE 
United States Circuit Court of Appeals 
For the Ninth Circuit 


PACIFIC GREYHOUND LINKS, a corporation, 


Appellant, 
VS. 


ZOA H. ZANE and JACK ZANE, her husband, 
Appellees. 


Upon Appeal from the District Court of the United States 
for the District of Arizona 


PROCEEDINGS HAD IN THE 
UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
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United States Cireuit Court of Appeals 
for the Ninth Crreuit 


Exeerpt from Proceedings of Monday, 
August 26, 1946 


Before: Mathews, Healy and Bone, Circuit Judges. 
[Title of Cause. ] 


ORDER OF SUBMISSION 
Ordered appeal herein argued by Mr. Alexander 
B. Baker, counsel for appellant, and by Messrs. 
Floyd Stahl and Terrence A. Carson, counsel for 
appellees, and submitted to the court for considera- 
tion and decision. 


United States Circuit Couit of Appeals 
for the Ninth Cireuit 


Excerpt from Proceedings of Friday, 
February 28, 1947 


Before: Mathews, Healy and Bone, Circuit Judges. 
[Title of Cause. ] 


ORDER DIRECTING FILING OF OPINION 
AND FILING AND RECORDING OF 
JUDGMENT. 


Ordered that the typewritten opimion this day 
rendered by this Court in above cause be forthwith 
filed by the clerk, and that a judgment be filed and 
recorded in the minutes of this Court in accordance 
with the opinion rendered. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11,194 
Feb. 28, 1947 


PACIFIC GREYHOUND LINKS, a corporation, 


Appellant, 
VS. 


LOA H. ZANE and JACK ZANE, her husband, 
Appellees. 


Upon Appeal from the District Court of the 
United States for the District of Arizona 


Before: Mathews, Healy and Bone, Circuit Judges. 
Bone, Circuit Judge. 


OPINION 


This is an appeal from a final judgment of the 
district court. Appellant’s motion for judgment 
n.o.v. and for a directed verdict and alternative 
motion for a new trial were denied. 

Appellant’s answer was a general denial which 
put appellees on proof of all of the allegations of 
their complaint. It further asserted that the release 
referred to below was a complete bar to appellees’ 
action. 

“oa i. Zane (then 23 years of age and in good 
health), a citizen of Arizona, was injured near 
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Indio, California, while riding as a pay passenger 
on a bus owned and operated by appellant, a citizen 
of California. She was immediately taken to a 
nearby hospital operated by one Dr. Blackman 
where it was found necessary to immediately am- 
putate her right leg at a point below the knee. The 
necessity for the operation and the hability of ap- 
pellant for the injury are not issues on this appeal. 
There was evidence from which the jury could have 
found: That while Zoa H. Zane was in the hospital, 
one Cameron, who was a claim agent of appellant, 
called upon her to discuss the matter of a settle- 
ment of her claim for personal injuries; that Black- 
man and Cameron falsely stated and represented to 
her that her sole and only injury was the loss of 
her lower right leg and that she had suffered no 
other or further injury; that Cameron advised her 
that Blackman was appellant’s doctor, that he was 
a good and capable doctor with a high degree of 
medical skill, and that she could depend and safely 
rely upon whatever Blackman might tell her in 
regard to her injuries and condition; that both of 
these men acted in this matter as agents of appel- 
lant, and that as a result of these false representa- 
tions, appellees were led to sign and deliver a cer- 
tain ‘‘release”’ to appellant; that while all of said 
statements and representations of Blackman and 
Cameron were false, said statements resulted in 
entirely deceiving her as to the nature and extent 
of her injuries; that at and during this period she 
did not have or retain the services of a doctor or 
a lawyer because she relied. implicitly upon what 
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was told her by Blackman and Cameron respecting 
her injuries; that some time after her discharge 
from the hospital, she discovered that in the said 
bus accident she had also suffered a severe fracture 
of her right femur, which fact Blackman and Cam- 
eron failed to disclose to her and wilfully and de- 
liberately hid from her by said false and mislead- 
ing representations. 

That about three weeks prior to the actual sign- 
ing of said release by appellees, Cameron left with 
Zoa H. Zane, for her inspection at the hospital, a 
printed form of release! to be signed if and when 
a settlement was agreed upon; that the printed 


! “RELEASE IN FULL 
I PGL-2251-B 


‘Received of Pacific Greyhound Lines the sum 
of Fifteen Thousand nine hundred sixty-seven and 
00/100 Dollars ($15,967.00) in consideration of 
which sum we hereby release and discharge Pacific 
Greyhound Lines of and from any and all claims 
and demands which we now have or may hereafter 
have, on account of or arising out of an accident 
which occurred on or about the 11 day of December, 
1942, at Point on U. S. Highway #99, near Indio, 
California, resulting in peisonal injury and prop- 
erty damage. 

‘Tt is understood and agreed that this release ex- 
tends to all claims of overy nature and kind whatso- 
ever, known or unknown, suspected or unsuspected, 
and all rights under Section 1542 of the Civil Code 
of California are hereby expressly waived. 

“Tt is further understood and agreed that the 
payment of said sum is not, and is not to be con- 
strued as, an admission on the part of said payors 
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form was in :etters and figures exactly as indicated 
in footnote 1, save and except that the printed form 
so left with Zoa H. Zane contained certain words 
which had been added thereto and written into the 
release form in ink, that is, mterpolated into the 


text of the printed form; that these added words 
were ‘‘Loss of right foot and lower leg’’; that this 


qualifying phrase was written into the printed form 


of any habihty whatsoever in consequence of said 
accident. 
‘Dated at Indio, Calif., this 19 day of February, 
1943. 
“ZOA ZANE (18.) 
JACK ZANE (18.) 
M. CAMERON, 
Witness. 
ALPHA R. MARCUM, 
Witness. 


‘““This release should not be signed unless read by 
or read to the person signing same. 
‘State of 


(CKONLIGIE? (OL iene Ss. 
Oc yO, ees, a Je eee , before me 
personally appeared ............ , to be known and known 


to me to be the same person mentioned and de- 
scribed in and who executed the above instrument 
QU ices. acknowledged to me that ............ exe- 
cuted the same. 


Notary Public. 

“Section 1542 of the Civil Code referred to in 
the above release reads as follows: 

661542. Certain claims not affected by general 
release. A general release does not extend to claims 
which the ereditors does not know or suspect to 
exist in his favor at the time of executing the re- 
lease which if known by him must have materially 


affected his settlement with the debtor.’ 
“Horm 71008C 15M 1041 (S&C)”’ 
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of release at a place immediately after the printed 
words ‘‘resulting in’’, which latter words appear 
near the end of the first paragraph of the printed 
form; that the understanding of appellees was that 
this limiting and qualifying phrase had been in- 
serted in the printed form of release to indicate 
the exact nature and extent of the injury for which 
appellees were to be compensated in the pending 
settlement; that appellees would not have later 
signed the release in the form appearing in foot- 
note 1 had they known at the time of signing it 
that Zoa H. Zane had also suffered the additional 
femur injury in the bus accident. 

That immediately before the release was signed 
by appellees, Cameron came to the hospital room 
of Zoa H. Zane and, ostensibly for the purpose of 
examining it, requested permission to take from 
the room the form of release which she had been 
holding; that he returned in a few minutes, bring- 
ing with him what she then thought was the same 
form of release she had just surrendered to him; 
that while out of the room, Cameron deliberately 
substituted another form of release for the one he 
had taken from her room, the substituted release 
being the same printed form of release, but one not 
containing the interpolated qualifying phrase ‘‘Loss 
of right foot and lower leg”’; that this substitution 
of forms of release was not made known to Zoa HF. 
Zane, who thereupon joined with her husband in 
signing the release, fully believing that it was the 
form containing the said qualifying phrase; that 
this deception caused them to sign a release which 
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did net contain the said phrase which they desired 
for their protection and believed to be inthe re- 
lease; that procuring appellees to thus sign. the 
release was a willful, actual and deliberate fraud 
oh appellees; and that appellees wouid not have 
signed the release had they known it did not contain 
the ink interlineation of the phrase mentioned. 
Below and here, the position of appellees was 
and is that the facts were as outlined above; that 
as a result thereof, the release they signed was not 
a bar to their action, due to the fraud practiced on 
them, which nullified the release and destroyed its 
purported effect; and that they may recover in this 
action for the added and undisclosed femur injury. 
From the above summary and from an inspection 
of appellees’ complaint, certain matters are made 
abundantly elear. Appellees based their right of 
recovery and their right to avoid the purported 
effect of the said release upon a showing at the 
trial of actual fraud practiced by appellant’s agents. 
In sweeping terms their complaint charged that 
‘all of the statements and representations’? made 
to them by the said two agents of appellant ‘‘were 
wholly false and untrue, and either were made by 
said Doctor and said claim agent, who then and 
there were the agents of the defendant, knowing 
the same to be felse and untrue, or were mace reck- 
lessly and without regard as to their truth or fal- 
sity, and with a full means of knowledge of their 


falsitv’’; [emphasis supplied] that Dr. Blackman, 
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on many occasions, “‘Ialsely stated _and_repre- 


sented.’’ The same specific charge of actual fraud 
is made against Cameron. 

There can be no doubt that both pleadings and 
proof of appellees made the existence or non- 
existence of actual and intentional fraud the paya- 
mount and decisive issue in this case. It is also 
clear that appellees relied on the charges and proof 
of actual fraud to void the release. 

This view of appellees’ theory of the case finds 
support in the instructions given by the court. In 
these instructions it is obvious that the court was 
of the view that the right of appellees to avoid the 
purported effect of the release and to have a ver- 
diet at the hands of the jury rested, in the last 
analysis, upon convincing proof of acts on the part 
of agents of appellant amounting to actual fraud 
upon appellees. This is indicated by the following 
instructions to the jury: 


“Vou are instructed that the plaintiffs in 
their complaint, among other things, charge 
that the written release in evidence was exe- 
euted by the plaintiffs by reason of certain in- 
tentional false and fraudulent representations 
or concealment by the defendant or its agents. 
You are further instructed that the following 
elements are necessary to constitute intentional 
fraud on the part of any person: 

“One: A representation; two: its falsity; 
three: its materiality; four: the speaker’s 
knowledge of its falsity or ignorance of its 
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truth; five: his intent that it should be acted 
upon by the person and in the manner reason- 
ably contemplated; six: the hearer’s ignorance 
of its falsity; seven: his rehance on its truth; 
eight: his right to rely thereon; nine: his con- 
sequent and proximate injury. 

‘‘It is necessary, of course, that plaintiffs 
should prove all of these essentials, as to any 
claim of intentional fraud. The nature and ex- 
tent of the proof required depends to a great 
deal upon the relationships existing between 
defendant and plaintiffs. If they were dealing 
afi arm’s length, a ereater degree of proof is 
required than if a confidential relationship ex- 
isted between them. 

‘*¥ou are instrueted that fraud on the pait 
of any person is never presumed. It must be 
established by clear, convincing and satisfac- 
tory evidence. You ean not find fraud to exist 
on a mere suspicion as to the possibility thereof. 

‘Vou are intructed that the plaintiffs in this 
ease contend that they were induced to execute 
f 


the release in question by reason of false repre- 


Semmens imiace co them that the olsintifi, 2o7 


’ 


Zane, had suffered no fractures from the bus 


4 


accident except the fractures for which she was 


treated at the Indie Hospital. They further 
contena that sueh representations were false 
in that the plaintiff, Zoa Zane, in said bus acci- 
dent had sustained a fracture of the femur of 
her right hip in addition to the fractures 
treated at the hospital. 
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‘You are instructed that if you find from a 
preponderance of the evidence that the claim 
agent of the defendant, prior to the signing by 
the plaintiffs of the release relied on by the 
defendant, had left with the plaintiff, Zoa H. 
Zane, 2 form of release in which the considera- 
tion was stated to be $14,500.00 and in which 
the accident was stated to have resulted in the 
loss of said plaintiff’s right foot and lower leg, 
and if you further find from the evidence that 
said plaintiff was led by said claim agent to 
believe that the release which she was signing 
and which she signed was the form of release 
that said claim agent had left with said plain- 
tiff and that as a result said plaintiff signed 
said release introduced in evidence, then said 
release is no defense in this suit and your 


verdict should be for the plaintiffs for such 


damages as you may find the plaintiffs have 
sustained by reason of and as a result of the 
injury to the right fernur or thigh bone of the 
plaintiff, Zoa H. Zane, if you further find from 
a preponderance of the evidence that the accei- 
dent was caused by the neghgence of the de- 
fendant and that such negligence was the proxi- 
mate cause of said mjurv.”’ 
plied. | 


[Emphasis sup- 


Instructions of the foregoing character leave no 


doubt that the trial court was clearly of the view 


that appellees had undertaken to rest their case 
upon the theory and proof that actual and inten- 


Zoa H. Zane and Jack Zane 485 


tional fraud had been practiced upon them which 
finally resulted in the execution of the release relied 
upon by appellant. 

We now consider appellant’s contentions regard- 
ing the fraud issue. Appellant assigns error on the 
giving of an instruction (No. 2) requested by ap- 
pellees, which reads as follows: 


‘“You are instructed, gentlemen of the jury, 
that if you find from a preponderance of the 
evidence that, prior to the execution of the 
release introduced in evidence, an agent or 
agents of the defendant represented to the 
plaintiff, Zoa H. Zane, that her only injury was 
the injury to her right foot and lower right leg, 
which necessitated the amputation of said leg 
below the knee, and that she had not sustained 
any other injuries, and that she would he able 
to use an artificial limb and avoid the use of 
crutches, and if you further find from a pre- 
ponderance of the evidence that said represen- 
tations were not true and that plaintiffs believed 
the same and relied thereon, and that had it 
not been for such representations and such be- 
hef and reliance, the plaintiffs would not have 
executed said release, then, although said agent 
or_agents did not know that said_representa- 
tions were not true at the time they were made, 
and although there was no fraud _or wrongful 
intent on the part of said agent or agents to 


deceive or defraud said plaintiff, the plaintiffs 


486 Pacific Greyhound Lines vs. 


ae not bound by said release so far _as the in- 
juries to the right femur or thigh bone of said 
plaintiff, Zoa H. Zane, and the results and con- 
sequences thereof, are concerned, and the plain- 


tiffs can_recover for such injuries and the re- 
sults and consequences thereof if you find from 
a preponderance of the evidence that the neg- 
ligence of the defendant was the proximate 


[emphasis supplicd ] 


cause of said Injuries.”’ 


It seems clear to us that in giving this (plain- 
tiffs’ requested) Instruction No. 2, the court com- 
pletely parted company with the trial theory of 
appellees under which they rested their right of 
recovery on a showing of actual fraud. This in- 
struction dealt with constructive fraud. It clearly 
authorized the jury to find for appellees if construc- 
tive fraud was shown by the evidence to have char- 
acterized acts of appellant's agents. 

This aspect of the case becomes decisive in light 
of the rule announced by the California decisions, 
where the right of recovery is predicated upon a 
showing of constructive fraud (to avoid a release). 
The party injured by the constructive fraud must 
reseind the release contract and offer restitution of 
the consideration. On the other hand, Meyer v. 
Haas, 126 Cal. 560, 58 Pac. 1042, holds that the rule 
of rescission and restitution does not apply where 
a party is tricked or deceived into signing a contract 
different by its terms and objects froin tne contract 
he had made and which he understands he is execut- 
ing. Under such a state of facts, the fraud-feasor 


Zoa H. Zane and Jack Zane 487 


is not entitled to the return of the money paid as 
compensation for an acknowledged injury. See 
also Backus vy. Sessions, 17 Cal. (2nd) 380, 110 Pac. 
(2nd) 51; Tyner v. Axt, 298 Pac. 537, 118 Cal. App. 
408; O'Meara v. Haiden, 204 Cal. 354, 268 Pac. 33+. 

This instruction on constructive fraud is there- 
fore erroneous in that nothing is said therein re- 
specting the necessity for rescission of the release 
contract and restitution of the consideration paid 
thereunder. See Taylor v. Hopper, 207 Cal. 102, 
216 Pac. 990; Garcia v. Cal. Trucking Co., 183 Cal. 
167, 192 Pac. 708. Cf. O’Meara v. Haiden, 204 Cal. 
004, 268 Pac. 334. It may be that the cases do not 
make wholly clear exactly at what pomt of time 
rescission and restitution must be effected, but the 
California rule would seem to indicate that both 
must be shown by the evidence before a right of 
recovery exists. By the instruction here complained 
of, the jury was told that it might return a gen- 
eral verdict for appellee without any proof or show- 
ing that they had offered to rescind the contract of 
settlement and/or to make restitution of the money 
paid to them under the release settlement. 

This is more clear!y demenstrated by the fact that 
on trial appellees admitted that they were unable 
to tender or repay the consider.tivn which they 
received from appellant in the settlement, because 
they had spent most of the money. ‘Their complaint 
also alleges substantially the same fact. 

The court may have given the instruction on con- 
structive fraud on the theory that the provisions of 
section 1542 of the Civil Code of California (see 
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text of section in footnote 1) applied to the state of 
facts vevealed hy the evidence. Appetlees requested 
an instruction which applied the rule of section 1542, 
but withdrew it. 

in the absence of actual fraud, the express waive? 
of all rights under this section (1542) was valid. 
See Berry vy. Struble, 20 Cal. App. (2nd) 299, 66 
Pac. (2nd) 746. Cf. Hudgins v. Standard Oil Co., 
136 Cal. App. 44, 28 Pac. (2nd) 433.2 

On this state of the record, it is clear that it was 
the province of the jury to determine from all of 
the evidence whether appellees had been tricked by 
the fraudulent acts and representations of appel- 
lant’s agents into believing that they were signing 
a release which, by its terms, covered only the loss 
of a right foot and lower right leg.2 Under Cali- 


“For a comparison of additional cases dealing 
with the tvpe of release employed in the instant 
ease see: O'Meara v. Haiden, 268 Pac. 334 (1928) ; 
Gambrel vy. Duensing, 16 Pac. (2nd) 284 (1932); 
Backus v. Sessions, 110 Pac. (2nd) 51 (1941). See 
also comment on section 1542 in Rued v. Cooper, 
119 Cal. 463, 469. 


3In Wilson v. San Francisco-Oakland Terminal 
Rys., 48 Cal. App. Rep. 348, 349, the court held that 
where a release of a claim for damages for personal 
injuries is tainted with fraud it should not be sus- 
tamed, the question of whether or not such taint 
exists being one to be submitted to and decided by 
the jury. See also Jordan v. Guerra, 144 Pac. (2d) 
o49. The rule of the Wilson case also supports 
the contentions of appellees that the proof they 
tendered vegarding the agency of Dr. Blackman 
and Cameron was properly subinitted to the jury for 
determination as to its probability and truth. 
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fornia decisions, where such a fraud is practiced on 
the releasor and he is thereby led to execute a re- 
lease which is different in its terms and objects 
from the contract he has made and which he under- 
stands he is signing. the release contract thus signed 
becomes absolutely void. This, because the mind 
of the releasor never consented to any such release. 
Herein it differs from a release the nature and con- 
tents of which the releasor understood correctly, but 
which he was led to execute by fraud and deception 
as to something other than the contents of the re- 
lease contract. In such latter case the contract 
would not be void, but only voidable.4 

Some of the California decisions hold that in 
eases of actual fraud, the release contract should 
be reformed to speak the understanding of the 
parties at the time ef its execution, and in that form, 
it stands as the agreement of the parties as to the 
known injuyies.° 

As indicated above, we confront a posture of the 
case, where under Instruction No. 2, the jury was 
at liberty to find a general verdict for appellees 


4Backus vy. Sessions, 110 Pac. (2nd) 51 (1941); 
Neyer vy. Haas, 126 Cal. 560, 58 Pac. 1042; Tyner 
v. Axt, 298 Pac. 5387 (rehearing denied): Cf. 
© Mreara v. Haiden, 268 Pac. 334 (1928): Mairo v. 
Yellow Cab Co., 281 Pac. 66 (rehearing denied) ; 
Raynale v. Yellow Cab Co., 300 Pac. 991. 

SSee Backus v. Sessions, 110 Pac. (2nd) 41 
(1941); Ravnale v. Yellow Cab Co., 300 Pac. 991; 
Tyner v. Axt, 298 Pac. 537 (rehearing denied) ; 
Jordan v. Guerra, 144 Pac. (2nd) 349; O’Meara v. 
Peden. 263 Pac. 33% (1928): Cf. Romano v. Seiht, 
212 Pac. 1065. 
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which could have rested on testimony which fell 
short of establishing the existence of actual fraud 
on the part of agents of appellant, but did prove, or 
tend to prove, the existence of constructive fraud in 
the various transactions shown by the evidence. 
Nothing in the record enables us to ascertain upon 
which theory of fraud the jury may have rested its 
general verdict. The presence of these conflicting 
instructions provides no assurance that the error 
did not materially affect the Jury’s verdict. At best, 
it was left to take its choice between two inconsis- 
tent theories of recovery.® 


The verdict under the evidence might stand if 1t 
could be clearly shown (as below indicated) that it 
rested upon satisfactory proof of actual fraud, but 
for the reasons indicated above, it must fail if rested 
on proof of constructive fraud. Had there been a 
special or fact-verdict, or if the general verdict had 
been coupled with answers to fact-interrogatories 
clearly indicating that the general verdict was 
rested on proof of actual fraud, we would know to 
a certainty that giving the instruction on construc- 


“We do not overlook the argument that the test 
of the correctness of instructions is whether, upon 
the whole charge, the jury will gather the proper 
rules to be apphed in arriving at a correct decision. 
The harmless error doctrine is so eminently sensible 
that it should be freely used. But its use in con- 
nection with jury trials where, as here, the jury 
brings in merely a general verdict, often presents 
a troublesome problem. 
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tive fraud was harmiess error.’ As it is, we are 
unable to determine and therefore cannot say that 
it affirmatively appears from the whole record that 
giving these inconsistent instructions was harmless 
error. See Bollenbach v. United States, 326 U. S. 
607; Bihn v. United States, 328 U.S. ..., June 10, 
1946; Kotteakos v. United States, 328 U.S. ..., 
June 10, 1946; Ah Fook Chang v. United States, 9 
Cir, 91 F. 2d 805; Lynch v. Oregon Lumber Co., 9 
Cire Ose 2d: 283: 

Appellant has assigned as error the giving of cer- 
tain instructions here considered. One of these ad- 
vised the jury that appellant was estopped from 
claiming that the representations of Dr. Blackman 
cannot be attributed to it, and that the release was 
not a bar to the action, if the jury found: (a) that 
the statements and representations of Dr. Black- 
man were not true, (b) were relied on by appellees, 
(c) that Cameron, the claim agent knew of, ap- 
proved and ratified said representations, (d) that 
appellant approved the settlement and accepted the 
benefits thereof. (Plaintiffs’ Requested Instrue- 
tion No.5) Appellant cites no cases in support of 
this contention. As applied here it does not incor- 
rectly state the law. 


The Federal Rules of Civil Procedure (Rule 49) 
were designed to encourage and facilitate the use 
of the special verdict or, in the alternative, the gen- 
eral verdict accompanied by the jury’s answers to 
interrogatories as to issues of fact. As an appellate 
court we have no power to direct trial judges to eall 
for fact-verdicts, but a general and unexplained 
lump verdict does not cover up substantial errors 
at the trial. 
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Another instruction (set out above) dealing with 
the claimed substitution of forms of release, is as- 
sailed. It requires no comment at this point in 
view of our disposition of the case. 

Criticism is directed at an instruction dealing 
with the amount of damages the jury might award, 
this on the ground that it failed to require the jury 
to give credit for amounts paid by appellant under 
the release contract. Appellant’s proposed instruc- 
tions as to rescission and restitution were refused. 
Our decision disposes of these issues. 

The case is remanded with directions to grant a 
new trial. 


[Endorsed]: Opinion. Filed Feb. 28, 1947. Paul 
P. O’Brien, Clerk. 
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PACIFIC GREYHOUND LINES. 
Appellant, 


VS. 


ZOA H. ZANE, et al., 
Appellees. 


JUDGMENT 


Upon appeal from the District Court of the 
United States for the District of Arizona. 

This cause came on to be heard on the Transeript 
of the Record from the District Court of the United 
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States for the District of Arizona and was duly 
submitted: 

On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of 
the said District Court in this cause be, and hereby 
is reversed, and that this cause be, and hereby is 
remanded to the said District Court with directions 
to grant a new trial, with costs in favor of the appel- 
lant, and against the appellees. 

It is further ordered and adjudged by this Court 
that the appellant recover against the appellees 
for its costs herein expended, and have execution 
therefor. 


[Endorsed]: Filed and entered February 28, 1947. 


United States Cireuit Court of Appeals 
for the Ninth Cireuit 


Excerpt from Proceedings of Tuesday, April 8, 1947 
Before: Mathews, Healy and Bone, Cireuit Judges 


[Title of Cause. | 


ORDER DENYING PETITION 
FOR REHEARING 


Upon consideration thereof, and by direction of 
the Court, it is ordered that the petition of appellees, 
filed April 3, 1947, and within time allowed therefor 
by rule of court, and valid extension thereof, for a 
rehearing of above cause be, and hereby is denied. 
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United States Circuit Court of Appeals 
for the Ninth Cireuit 


[Title of Cause.] 


CERTIFICATE OF CLERK, U. 8S. CIRCUIT 
COURT OF APPEALS FOR THE NINTH 
CIRCUIT, TO RECORD CERTIFIED UN- 
DER RULE 38 OF THE REVISED RULES 
OF THE SUPREME COURT OF THE 
UNITED STATES 


I, Paul P. O’Brien, as Clerk of the United States 
Circuit Court of Appeals for the Ninth Cireuit, do 
hereby certify the foregoing four hundred ninety- 
three (493) pages, numbered from and including 
1 to and including 493, to be a full, true and correct 
copy of the entire record excluding certain original 
exhibits of the above-entitled case in the Said Cir- 
euit Court of Appeals, made pursuant to reqnest 
of counsel for the appellees, and certified under Rule 
08 of the Revised Rules of the Supreme Court of 
the United States, as the originals thereof remain 
on file and appear of record in my office. 


Attest my hand and the seal of the said the United 
States Curcuit Court of Appeals for the Ninth Cir- 
cuit, at the City of San Francisco, in the State of 
California, this 17th day of April, 1947. 


[Seal ] PAUL P.O’ BREN, 
Clerk. 


